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BOARD OF TAX APPEALS VS. THE UNITED STATES 

Supreme Court of the District of Columbia | 


The United States of America, on the rela-] 
tion of Shults Bread Company, a body cor¬ 
porate, relator 

vs. 

Board of Tax Appeals, respondent 


\ No. 7479p. At law 


United States of America, 

District of Columbia, ss- 

Be it remembered, that in the Supreme Court of the pistrict of 
Columbia, at the city of Washington, in said District, atj the times 
hereinafter mentioned, the following papers were filed an$ proceed¬ 
ings had, in the above-entitled cause, to wit: 

\ 

1 In the Supreme Court- of the District of Columbia 


Filed Feb. 10. 1928 

J 


The United States of America, on the rela- 
ticn of Shults Bread Company, a body cor¬ 
porate, relator 


> At Law 


vs. 


Board of Tax Appeals, respondent 


| No. 74795 


Petition for writ of mandamus 

The petition of the United States of America on the relation of 
Shults Bread Company, a body corporate, respectfully shojvvs to the 
Court as follows: 

1. The relator is a body corporate, duly incorporated Under the 
laws of the State of New York, and brings this petition in its 
own right. 

2. The respondent, Board of Tax Appeals, is an independent 
agency in the executive branch of the Government of thp United 
States, created by the act of Congress known as “ The reveniue act of 
1924 ” as amended by the act of Congress known as “ The revenue 
act of 1926,” and the said respondent is sued as such because of the 
matters and things hereinafter fully stated. 

3. Heretofore, on the 19th day of August, A. D. 1926, thp United 
States Commissioner of Internal Revenue mailed to the relator, as 
hereinafter fully explained, notices of deficiency of incpme and 
profit taxes for the calendar year 1918, the two months’ period 
January and February 1919, and the fiscal years ended Febru¬ 
ary 29, 1920, and February 28, 1921, in the sum of $2^9,984.08 

for the period January 1, 1918, to February 28, 1^19, and 
2 $176,666.27 for the period March 1, 1919, to February 28, 1921, 

copies of which said notices of deficiency appear as Exhibits 
A and B to Exhibit No. 1 and as Exhibit A to Exhibit No. 2, filed 
with this petition as hereinafter stated. 

4. Thereafter, on the 18th day of October. A. D. 1926, your relator 
filed with the respondent Board of Tax Appeals its petitions which 
were docketed by the said board with the numbers, respectively. 
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20652 and 20653, copies of which said petitions and of the exhibits 
accompanying the same are herewith filed, marked, respectively. 
Exhibit numbers 1 and 2, and prayed to be taken and read as parts 
of this petition, and copies of the said petitions were duly served 
on the Commissioner of Internal Revenue on the 19th day of October, 
A. D. 1926. The rules of the respondent Board of Tax Appeals 
promulgated pursuant to express authority of act of Congress, pro¬ 
vided, among other things, that 44 After service upon him of a copy of 
the petition, the Commissioner shall have 60 days within which to 
file an answer or 20 days within which to move in respect of the peti¬ 
tion." Accordingly, the time so allowed to the Commissioner of 
Internal Revenue for filing a motion in the said causes or either of 
them expired on the 8tli day of November, A. D. 1926. and for filing 
an answer on the 18th day of December, A. D. 1926. 

5. Thereafter, on the 20th day of December. A. D. 1926, the Com¬ 
missioner of Internal Revenue as respondent to relators aforesaid 
petitions. Exhibits numbers 1 and 2, filed with the respondent herein, 
Board of Tax Appeals, in each of said causes, docket numbers 20652 
and 20653. his 44 Application for further extension of time in which to 
file answer." copies of which said applications are herewith filed, 
marked 44 Exhibits 3 and 4," respectively, and hereby prayed to be 

taken and read as parts of this petition, neither of which appli- 

3 cations showed any cause whatever for the extension so sought 

notwithstanding the requirement of the aforesaid rules of 

the said respondent Board of Tax Appeals that applications for ex¬ 
tension of time, by either party, must be filed in writing and show 
4 * good and sufficient cause therefor." 

6. The said applications. Exhibits 3 and 4. were so filed on the 20th 
day of December. A. D. 1926, two days after the time for filing 
answers and fortv-two days after the time for making such motions 
had expired, though the respondent s said rules further provide that 
44 all motions must be timelv," no notice of anv kind was given to the 
relator or its counsel of the making of such applications, and the said 
causes numbers 20652 and 20653 had not nor had either of them been 
assigned to any division of the respondent Board of Tax Appeals, 
nor did the member of the respondent board who assumed to grant 
the said applications constitute a majority of the members of the 
board or of any division thereof to which the said causes or applica¬ 
tions had been assigned since they were not assigned to any division 
and the motions separate from the causes themselves could not have 
been lawfully so assigned, and there was therefore no quorum present 
for the transaction of business at the time of the assumed granting of 
the said applications, nevertheless, on the 22nd day of December, 
A. D. 1926. the then chairman of the said respondent Board of Tax 
Appeals assumed to grant the said motions, and thereupon the said 
respondent or its said chairman caused notices to be given to the 
relator, through its counsel of record in said causes, of the making and 
of the attempted granting of the said applications by transmitting 
to such counsel a copy of each of the said motions with two imprints 
thereupon, one 4 * Filed. Dec. 20. 1926. United States Board of Tax 

Appeals," and the other 44 Granted. Dec. 22, 1926. J. C. Koerner, 

4 jr., member U. S. Board of Tax Appeals,'' which said copies 

were so transmitted to relators counsel bv registered mail and 
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r 

were received by such counsel on the 5th day of January, A. D. 1926, 
and constituted the first notice, knowledge, or information to the 
respondent or its counsel of either the making or the iattempted 
granting of said applications or either of them. 

7. Thereupon, on the 6th day of January, A. D. 1926, relator filed 
in each of the said causes numbered 20652 and 20653 it$ 44 Motion 
to vacate order granted December 22, 1926, extending time for filing 
of answer by respondent and for judgment for the petitioner,” 
copies of which said motions are herewith filed, marked, respectively, 
44 Exhibits numbers 5 and 6,” and prayed to be taken arid read as 
parts of this petition. 

8. Thereafter, on the 26th day of January, A. D. 1927, the said 
Commissioner of Internal Revenue filed in said causes docket num¬ 
bers 20652 and 20653, his so-called 44 Motion,” copy of which is here¬ 
with filed, marked 44 Exhibit 7,” and prayed to be taken and read as 
part of this petition, which in fact amounted only to an jattempted 
reply to petitioner’s said motions. Exhibits 5 and 6. was npt verified 
in any way, and was therefore ineffective as evidence to any extent 
whatever. 

9. Thereupon, on the 16th day of February, A. D. 1927, jyour rela¬ 
tor filed in said causes, numbers 20652 and 20653, the affidavits of 
Raymond F. Garrity, Leon F. Cooper. R. E. Glessner, and F. J. 
Neuland, copies of which are herewith filed, marked 44 Exhibits num¬ 
bers 8. 9. and 10.” and prayed to be taken and read as pa^-ts of this 
petition. 

10. Thereupon, the said motions of your relator and the so-called 
motion of the Commissioner of Internal Revenue, duly came on for 
hearing on the 17th day of February. A. D. 1927. before Honorable 
C. Rogers Arundell, copy of the official report of the proceedings 
on which occasion is herewith filed, marked 44 Exhibit nujnber 11.” 

and prayed to be taken and read as part of this petition, at 
5 the conclusion of which proceedings the further hearing was 

postponed and thereafter from time to time further post¬ 
poned until the 18th day of March, A. D. 1927, when ;the same 
came on for further hearing, an official copy of the reprirt of the 
proceedings of which further hearing is herewith filed, marked 
44 Exhibit number 12,” and prayed to be taken and read as part of 
this petition, by reference to which said last mentioned report it will 
be observed that during the course of such further proceedings the 
said Commissioner of Internal Revenue tendered the affidavit of T. 
M. Mather, G. E. Adams, D. D. Shepherd, and Hohn H. Frishett, 
and also tendered to the member of the board who was at jthat time 
sitting certain papers as answers of the commissioner, staiting that 
44 they have not as yet been filed,” and asked leave to file them, and 
such member of the board then and there announced that pe would 
hold them 44 under advisement until the whole question is decided,” 
and that 44 1 am not going to receive them to-day but will wait until 
the whole question is decided,” copies of which affidavits gjnd docu¬ 
ments so tendered as answers are herewith filed, marked respec¬ 
tively 44 Exhibits 13, 14, 15, 16, 17, and 18.” and prayed tojbe taken 
and read as part of this bill. By further reference to j the said 
Exhibit numbered 12. it will be observed also that leave \|as given 
to each side to file further affidavits, the relator was given 'until the 
18th day of April to file briefs, the Commissioner of Internal Reve- 


4 


BOARD OF TAX APPEALS VS. THE UNITED STATES 


nue until the 9th of Mav. and the relator until the 19th dav of Mav 
to file reply briefs. Pursuant to the leave so given. briefs were 
filed within the time specified and further affidavits were filed as 
follows: By the Commissioner of Internal Revenue the affidavit of 
Mason B. Leming. copy of which is herewith filed, marked 

6 Exhibit number 19.*' and prayed to be taken and read as 
part of this petition, and on behalf of the relator supplemen¬ 
tal affidavits of Raymond F. Garrity. Leon F. Cooper. Reu Glessner, 
and Fred J. Xeuland. copies of which are herewith filed, marked, re¬ 
spectively. “ Exhibits numbers 20. 21. and 22.*' and prayed to be 
taken and read as parts of this petition. 

11. Thereafter, on the 20th dav of January. A. I). 1928. the re- 

& % 

spondent entered its order in the said causes bearing numbers 20652 
and 20658 on its docket, denving relator's said motions Exhibits 
numbers 5 and 6. following the promulgation of its opinion concurred 
in by eleven of the sixteen members of the respondent Board of Tax 
Appeals five of the members dissenting therefrom, four of whom 
filed dissenting opinions, copy of which said order is herewith filed, 
marked “ Exhibit number 28." and of which said opinions is here¬ 
with filed, marked ** Exhibit 24." and prayed to be taken and read 
as parts of this petition, by reference to which said Exhibit number 
23 it will be observed that the respondent did not give leave to the 
Commissioner of Internal Revenue to file his answers in said causes 
or either of them and neither of said answers lias even been filed, 
wherefore even according to the said attempted so-called orders of 

the 22d dav of December. A. 1). 1926. full value and effect, the ex- 
* 

tended time thereby allowed to the commissioner to file answers in 
said causes expired on the 17th day of April. A. I). 1927. without 
any application having been made either prior to that time or up to 
the present time for further extension of such time and without 
answer having yet been filed in either of said causes, and respondent 
is advised and believes and accordingly avers that it is now entitled 
to a judgment as prayed in its said petitions. Exhibits numbers 1 and 
2. on this ground alone. 

12. Relator further shows to the court that the petition in 

7 said cause numbered 20652. Exhibit Xo. 1 dealt with notices 
of deficiency of income and profits taxes of your relator for the 

calendar year 1918. the two months period January and February. 
1919. and the fiscal years ended February 29. 1920, and February 
28. 1921. such deficiency being fixed by the Commissioner of Internal 
Revenue at 8299.984.08 for the period January 1. 1918. to February 
28. 1919. and 8176.606.37 for the period March 1. 1919. to February 
28. 1921: and that the petition in said cause numbered 29653. Exhibit 
Xo. 2 hereto, covered identically the same subject matter with re¬ 
spect to the period for the fiscal years ended February 29. 1920. and 
February 28. 1921. in the sum of 8176.666.37 as the petition Exhibit 
Xo. 1. Complaint was accordingly made by the said Exhibits Xos. 
1 and 2 to the action of the Commissioner of Internal Revenue in 
(a) reducing relator's statutory invested capital as at January 1. 
1918. by adjusting its depreciation for prior years upon the theory 
that insufficient depreciation had been taken by relator for such 
prior years: (b) failing to allow the relator a sufficient amount of 
depreciation on its depreciable assets for the period January 1. 1918, 
to February 28. 1921. in computing its taxable income for such 
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period, and (c) failing to afford the relator the benefits jof sections 
327 and 328 of the revenue acts of 1918 and 1921. 

13. The said petitions. Exhibits Nos. 1 and 2, set up tjhat relator 
js a corporation under the laws of the State of New Yoi’k and has 
been continuously engaged in the baking business since March 26, 
1910; that during the years 1910 to 1921, inclusive, it owned and 
used in the operation of its business certain depreciable Assets con¬ 
sisting principally of buildings, machinery, ovens, horses, wagons, 
automobiles, and miscellaneous equipment, the cost of which as shown 

in its books as at January 1, 1918, was $4,075,253.99; that for 

8 the years 1910 to 1917, inclusive, it had charged off deprecia¬ 
tion thereon in its books in the total amount of $543,023.74, and 

the actual value of its depreciation assets as at January li 1918, was 
not less than $3,531,630.25, and it was without knowledge of the 
amount that the Commissioner of Internal Revenue had determined 
as the value thereof at the time stated, but believed the valuation* 
used bv him to be obviously much less than that so shown in the 
relator s books since t<he commissioner had determined the value 
thereof as at February 28, 1918, only two months later,! to be but 
$3,481,511. The said petitions further charged that the commis¬ 
sioner had determined that depreciation should have been charged off 
in the relator’s books for the years 1910 to 1917, inclusive, in the 
total amount of $1,444,544.33. The said petitions further} stated in 
detail the classification in its books of relator’s depreciable assets, 
with the titles of its several accounts for the various periojls covered 
by the deficiency notices; that the Commissioner of Internal Revenue 
had assumed to change and reclassify the same, using* different 
classifications for different periods, and the petitions further stated 
what the correct classification should he in detail, with the correct 
rates of depreciation to apply thereto, but that the Corr|missioner 
of Internal Revenue had applied incorrect rates and in somq instances 
different rates to the same classification for different periods of 
time: that the commissioner had assumed to fix the depreciation on 
the relator’s depreciable assets for the period January l|, 1918, to 
December 31. 1918, in but the sum of $247,850, whereas the correct 
depreciation sustained by the relator for the said period was $359,- 
484.21. and had assumed to fix the depreciation on the relatdr’s depre • 
ciable assets for the period January 1. 1919, to February 28, 1919, in 
but the sum of $41,307.67. whereas the correct depreciation sustained 
by the relator for the said period was $61,898.02.1 and had 

9 assumed to fix the depreciation on the relator’s depreciable 
assets for the period March 1. 1919, to February 291. 1920, in 

but the sum of $252,764.78. whereas the correct depreciation sus¬ 
tained by the relator for the said period was $383.239.32.j and had 
assumed to fix the depreciation on the relator’s depreciable assets for 
the period March 1. 1920. to February 28, 1921, in but the sum of 
$286,228.70, whereas the correct depreciation sustained by the relator 
for the said period was $413,284.59. 

14. In and by its aforesaid petitions. Exhibits Nos. 1 ajnd 2, the 
relator further averred that because of its method of financing at 
the time of its organization, as evidenced by the issue of boncis for 
its tangible assets and the issue of stock for its intangiblej assets, it 
was placed at a disadvantage from a tax standpoint as compared 
with representative concerns engaged in a like or similar business; 
that during the taxable period January 1, 1918, to February! 28, 1921, 
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it operated its business very extensively on borrowed capital; that 
the value of its tangible assets as of the date of organization in 1910 
was understated in its books, thereby reflecting less invested capital 
and placing the relator at a disadvantage from a tax standpoint, as 
compared with representative concerns engaged in a like or similar 
business; that the percentage of excess and war profit taxes to net 
taxable income determined by the Commissioner of Internal Revenue 
to be due from the relator for the taxable periods involved was 
greater than the percentage of such taxes to net taxable income for 
the same periods as determined by the Commissioner of Internal 
Revenue to be due from representative concerns engaged in a like 
or similar business. 


15. The prayers of the said petition were that the respondent 
herein hear the proceeding and find that: (a) For statutory 
10 invested capital purposes, the value of the assets of the relator, 
as at January 1, 1918, as shown in its books, of $3,581,630.25, 
is correct; (b) that the relator is entitled to an allowance for depre¬ 


ciation of its depreciable assets as contended for in its said petitions; 


and (c) that the relator be afforded the benefits of sections 327 and 


328 of the revenue acts of 1918 and 1921. 


16. The relator further shows to the court that its said petitions 
were duly sworn to and that to formally prove the subject matter of 
its said petitions in detail would consume an immense amount of 
time, probably several months, and would be most expensive for the 
relator and for the Commissioner of Internal Revenue as well, and 


in the light of the foregoing it is not only unnecessary but improper 
to require it to make such proof. 

17. Relator is advised and believes, and accordingly avers, that 
upon the expiration of the 18th day of December. A. D.. 1926, the 
Commissioner of Internal Revenue lost all right to answer either 


of the said petitions Exhibits 1 ” and i% 2*' and that the relator 
thereby thereupon became entitled, as a matter of law. to a judg¬ 
ment in each of the said causes in accordance with the prayers of 
the said petitions finding that for statutory invested capital pur¬ 
poses the value of the assets of the relator as at January 1. 1918. 
as shown in its books, of $3,531,630.25. is correct, that the relator 


is entitled to an allowance for depreciation of its depreciable ass:ets 
as contended for in its said petition, and that it should be afforded 
the benefits of sections 327 and 328 of the revenue acts of 1918 and 


1921. Relator is further advised and believes, and accordingly 
avers, that the Commissioner of Internal Revenue had no right or 
authority to file in either of the said causes his aforesaid applications. 
Exhibits “3" and i4 4.'* on the 20th dav of December. A. D. 
11 1926, that the respondent Board of Tax Appeals had no right 

or authority to receive either of the said applications at that 
time, and that neither it nor any of its divisions nor the Honorable 
J. G. Ivoerner. jn. whether as a division, as a member or as chair¬ 
man of the said respondent Board of Tax Appeals had no authority 
to consider the said applicatins or either of them or to take any 
action relative thereto other than perhaps to strike the same from 
the files of the respondent as having been improvidently and im¬ 
properly filed, and that particularly no authority existed to take 
the action which was assumed to be taken granting the same, not 
only because the right to file the same had expired on the 8th day 
of November. A. D. 1926. forty-two days before the same were 
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attempted to be filed, as well as the right to answer on tbe 18th day 
of December, A. D. 1926, two days before the same were attempted 
to be filed, and no discretion existed in the respondent with respect 
thereto after the expiration of such times, but also because each of 
the said applications was acted upon ex parte and without notice 
to relator, and there was no assignment of these cases ch’ either of 
them or of anything else for any part of the week of December 20th, 
1926. the statute in express terms requiring not only an assignment 
of cases to divisions when not to be heard bv the entire! board, but 
that 44 the times and places of the meetings of the board| and of its 
divisions shall be prescribed by the chairman,” and furthermore be¬ 
cause neither of the said so-called applications showed any cause 
therefor, the showing of good cause being essential under the rules 
■of the respondent promulgated pursuant to express Congressional 
authority. 

18. Relator further shows to the court that notwithstanding the 
numerous affidavits filed on behalf of the commissioner in; the course 
of the proceedings on relator’s said motions to vacate the as- 

12 sumed orders of December 22nd and for judgment,; at no time 
has the Commissioner of Internal Revenue vet Shown any 

legally sufficient cause for the granting of the said applications of 
December 20th even if good cause supplemental to the applications 
themselves could be considered to be timely or sufficient,! yet in the 
opinion of the majority of the respondent board, Exhibit! numbered 
44 24.” it assumed to find from the said affidavits sufficient: cause ex¬ 
traneous to the applications themselves not for the granting of the 
same, but for the commissioner’s delay in making application for 
extension and thereupon and on that ground denied petitioner’s 
aforesaid motions. Exhibits Nos. 5 and 6 though there is nb authority 
for the respondent to base any action on the fact that j there was 
reasonable cause for delay in making an application for extension 
of time as distinguished from 44 good and sufficient cause” bbing shown 
in writing for the granting of the requested extension. Rblator fur¬ 
ther shows to the court that though the aforesaid applications, Ex¬ 
hibits numbers 44 3 ” and 4 ‘ 4.” were expressly made by the Commis¬ 
sioner of Internal Revenue, and thought the only action Assumed or 
attempted to be taken with respect to any continuance oit extension 
of time in either of said causes Nos. 20652 and 20653 wa$ to stamp 
on the said applications themselves the word 44 Granted,”! neverthe¬ 
less the majority opinion of the respondent board. Exhibit! No. 44 24,” 
assumed to hold that such attempted action of the 22ild day of 
December, A. I). 1926, was action by the board on its oWn motion, 
for the declared purpose of attempting to bring such action within 
the provisions of rule 20 that extensions of time may be cjrdered by 
the board on its own motion, and this despite the fact thjat neither 
the board nor any of its divisions was in session at any tpne during 
the week in which it was attempted to take such ajction. 

13 19. The relator further shows to the court that the usual 
and orderly procedure before the respondent Board of Tax 

Appeals in all cases in which the facts are agreed, whether ;by admis¬ 
sions in the answer, stipulation, or otherwise, is to order a 1 recompu¬ 
tation in accordance with the respondent’s rule No. 50. T(ie relator 
is further advised and believes, and accordingly avers, thati the legal 
effect of the omission of the Commissioner of Internal Rjevenue to 
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file an answer before the respondent within the time limited there¬ 
for by its rules promulgated under the express authority of the 
Congress of the United States was to admit every fact set out in 
relator's said petitions. Exhibits numbers 1 and 2 and all inferences 
and deductions reasonably deductible therefrom, and it thereupon 
became the mere ministerial duty of the respondent, particularly 
after the making of the relator's motions. Exhibits Xos. 5 and 6 and 
more especially now that the attempted extension of time to April 
IT. 1927. has expired without any answer having been filed in either 
of said causes Xos. 20652 or 20653. to enter judgment for the relator 
in accordance with the prayers of the said petitions with recomputa¬ 
tion under the respondent's rule Xo. 50: that the respondent herein 
had no power to grant an extension of one hundred and twenty days, 
or of any time, for the filing of an answer or to otherwies move in 
respect of the petition in either of the said causes or to take any action 
whatever in said causes or e : ther of them other than to grant the 
prayers of the relator in each of the said causes: that accordingly the 
assumed action of a single member of the respondent Board of Tax 
Appeals on the 22nd day of December, A. D. 1926. attempting to grant, 
in each of the said causes the application of the Commissioner of 
Internal Revenue. Exhibits numbers 3 and 4 to this petition. 
14 was null and void, and that the respondent herein had. and 
lias, a mere ministerial duty to perform divested of all discre¬ 
tion whatever, in the granting of relator's motion filed in each of 
said causes on the 6th day of January. A. I). 1927. Exhibits numbers 
5 and 6 to this petition, and to now enter judgment accordingly. 

Wherefore, the premises considered, the relator prays the court as 
follows: 

1. That the Board of Tax Appeals be made party respondent hereto 
and required to answer the exigency of this petition. 

2. That the court may lay a rule on the respondent Board of Tax 
Appeals requiring it to show cause, within such time as the court 
may deem proper* why a writ of mandamum should not issue against 
it as herein prayed. 

3. That the writ of mandamus may issue out of this honorable 
court directed to the Board of Tax Appeals requiring it to enter 
judgment for the relator in each of the causes numbered 20652 and 
20653 on its docket, to the effect that, for statutory invested capital 
purposes the value of the assets of the relator, as at January 1. 1918. 
as shown in its books, of £3.531.630.25, is correct: that the relator 
is entitled to an allowance for depreciation of its depreciable assets 
as contended for in its foregoing and annexed petition and in Ex¬ 
hibits N\)s. 1 and 2 thereto: and that the relator be afforded the bene¬ 
fits of section 327 and 328 of the revenue acts of 1918 and 1921,. 
with a recomputation in accordance with rule 50 of the respondent 
board. 

4. And that the petitioner and the relator may have such other 
and further relief as the nature of their case may require. 

Srults Bread Company, 
i By Braytox Campbell. 

Secy and Treasurer. 

W. C. Sullivan, 

Raymond F. Garrity, 

Leon F. Cooper. 

Attorneys. 
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15 State of New York, 

County of New York, s-s: 

I, Bravton Campbell, on oath say that I am the secy-treasurer 
and agent of Shults Bread Company, whose name I have in my said 
capacity signed to the foregoing and annexed petition; fhat 1 have 
read the said petition and know the contents thereof; that the matters 
and things therein set forth as of personal knowledge are true and 
those set forth on information and belief I believe to be true. 

Braytox (jAMPBELL. 

Subscribed and sworn to before me this 8th day of Februarv, A. D. 
1928. ! *' 

[notarial seal.] Cathryx H. MaxcyL 

Notary Public in and for the State of New Yorl\ 

County of New York . 

My commission expires March 30, 1928. 


1G 


Exhibit No. 1 

United States Board of Tax Appeals 


Shults Bread Company, a Corporation, 

petitioner 

VS. 

Commissioner of Internal Revenue, respondent] 


> Docket No. 20655 


PETITION 


The above-named petitioner hereby petitions for a redetlermination 
of the deficiency set forth by the Commissioner of Internjal Revenue 
in his notices of deficiency. IT: CA: PYA-1-5-G0D. both dated 
August 19. 1926. and as a basis of its proceeding alleges as follows: 

1. The petitioner is a corporation under the laws of the State of 
New York, with principal office at the present time at =285 Madison 
Avenue, New York Citv. but formerlv at =32 Court Street, Brook- 
lyn. New York. 

2. The notices of deficiency, copies of which are hereto attached 
and marked “ Exhibits A and B “ were mailed to the! petitioner 
August 19. 1926. 

3. The taxes in controversy are income and profits ta£es for the 

calendar year 1918, the two months’ period January and! February, 
1919. and the fiscal years February 29. 1920, and February 28. 1921, 
and for $299,984.08 for the period January 1. 1918, to February 28, 
1919. and $176,666.37 for the period March 1. 1919, to February 28, 
1921. . [ 

4. The determination of tax set forth in the said notices of de¬ 
ficiency is based upon the following errors: 

(a) Reducing the petitioner’s statutory invested capital as at 
January 1. 1918. by adjusting its depreciation for prior years upon 
the theory that insufficient depreciation had been taken by petitioner 
for such prior years. 

17 (b) Failure of the Commissioner of Internal Revenue to 

allow the petitioner a sufficient amount of depreciation on its 



10 


BOARD OF TAX APPEALS VS. THE UNITED STATES 


depreciable assets for the period January 1, 1918. to February 28, 
1921. in computing its taxable income for such period. 

(c) Failure of the Commissioner of Internal Revenue to afford 
the petitioner the benefits of sections 327 and 328 of the revenue acts 
of 1918 and 1921. 

5. The facts upon which the petitioner relies as the basis of this 
proceeding are as follows: 

(a) The petitioner is a corporation under the laws of the State 
of Xew York and has been continuously engaged in the baking 
business since March 26. 1910. 

(b) During the years 1910 to 1921, inclusive, the petitioner owned, 
and used in the operation of its business, certain depreciable assets, 
consisting principally of: 

Buildings. 

Machinery. 

Ovens. 

Horses, wagons, and automobiles. 

Miscellaneous equipment. 

(c) The cost of the depreciable assets of the petitioner, as shown 
in its books, as at January 1, 1918, is $4,075,253.99. 

(d) The petitioner charged off depreciation, in its books, in the 
total amount of $543,623.74 for the years 1910 to 1917, inclusive, 
on its depreciable assets. 

(e) The actual value of the depreciable assets of the petitioner, 
as at January 1, 1918. was not less than $3,531,630.25. 

(f) The petitioner is without knowledge of the amount that the 
Commissioner of Internal Revenue has determined as the value of 
its depreciable assets as at January 1, 1918. but believes that the 
valuation of such assets, obviously, used by him was much less than 
the value shown in the petitioner's books, as hereinbefore set out, for 
the reason that the Commissioner of Internal Revenue has determined 
the value of such depreciable assets as at February 28. 1918, which 

is two months later, to be $3,481,511.00. 

18 (g) The Commissioner of Internal Revenue has determined 

that depreciation on the depreciable assets in the total amount 
of $1,444,544.33 should have been charged off in the books of the 
petitioner for the years 1910 to 1917, inclusive. 

(h) The depreciable assets of the petitioner are classified in its 
books in the following-named accounts: 

Property, plant, and equipment. 

Office furniture and fixtures. 

(i) The Commisioner of Internal Revenue, in determining the 
depreciation sustained by the petitioner on its depreciable assets 
for the period January i. 1918, to February 28. 1919, classified the 
depreciable assets as follows: 


Vehicles. 

Autos. 

Furniture and fixtures. 
Buildings. 

Ovens. 


Machinery, equipment. 
Tools, utensils. 

Boxes, cases. 

Horses, mules. 
Miscellaneous equipment. 


(j) The Commissioner of Internal Revenue, in determining the 
depreciation sustained by the petitioner on its depreciable assets for 
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the period March 1, 1919, to February 28, 1921, classified the 
depreciable assets as follows: 


Buijdings. 

Ovens. 

Machinery and equipment. 
Tools and utensils. 

Boxes and cases. 


Horses and mules. 

Wagons. 

Autos. 

Office furniture and fixtures. 
Miscellaneous equipment. 

(k) The correct classification of the depreciable asLets of the 
petitioner for the purpose of determining depreciation for the 
period January 1, 1918. to February 28, 1921, is asjfollows: 

Boxes and baskets. 

Furniture and fixturejs. 

Elevators. 

Steam heating. 


19 Buildings. 
Machinery. 

Ovens. 

Horses. 

Wagons. 

Miscellaneous equipment. 
Plumbing. 

Power transmission. 
Belting. 

Closets, troughs, and racks. 
Automobiles. 


Electric lighting. 
Sprinkler system. 
Gas fixtures. 

Fire apparatus. 


Stable equipment. 
Stores and restaurant 


equipment. 

(1) The rates of depreciation of depreciable assets (^f the peti¬ 
tioner, as determined by the Commissioner of Internal Revenue, for 
the period January 1, 1918, to February 2S, 1919, are as fallows: 


Furniture and fixtures. 
Buildings_ 


7 %% Machinery, equipment. 

1 sv«% 

200^ Tools. utensils 

10% 

10% Boxes, cases 

10% 

3% Horses, mules_ 

121A% 

10% Miscellaneous equipment. 

h—- 10% 


(m) The rates of depreciation of depreciable assets of the peti¬ 
tioner, as determined by the Commissioner of Internal Revenue, for 
the period March 1, 1919, to February 28, 1921, are as follows: 

Horses and mules_J_12%% 

Wagons_I_ 10% 

Autos-j_ 25% 

Office furniture and fixtures 10% 

Miscellaneous equipment.j_ 10% 

(n) The correct rates of depreciation of the depreciable assets of 
the petitioner for the period January 1, 1918, to February 28, 1921 

are as follows: 


Buildings_ 3% 

Ovens_ 10% 

Machinery and equipment_ 10% 

Tools and utensils_ 10% 

Boxes and cases_ 10% 


Furniture and fixtures_ j. _ 10% 


Elevator; 


__ -+- 5% 

Steam heating_ l_ 6%% 

Electric lighting_[_ 6%% 

Sprinkler system_j._ 6%% 

Gas fixtures_[_ 6%% 

Fire apparatus_|_12%% 

Pans-1_33%% 

Stable equipment_ j _ 20% 

Stores and restaurant equip¬ 
ment_]__ 15% 

l 


20 Buildings_ 3% 

Machinery_ 10% 

Ovens_ 10% 

Horses_12%% 

Wagons_ 10% 

Miscellaneous equipment_ 10% 

Plumbing_ 6 %% 

Power transmission_ G%% 

Belting_ 12%% 

Closets, troughs, and racks_12%% 

Boxes and baskets- 10% 

Automobiles_ 25% 

(o) The Commissioner of Internal Revenue has allowed the peti¬ 
tioner depreciation on its depreciable assets as follows: i 
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For the period January 1. 1918. to December 31. 1918_$247, S50.00 

For the period January 1. 1919. to February 28. 1919_ 41.307.67 

For the period March 1. 1919. to February 29. 1920_ 252, 764. 78 

For the period March 1. 1920. to February 28, 1921_ 286.22S. 70 

(p) The correct depreciation sustained by the petitioner on its 
depreciable assets is as follows: 

For the period March 1, 1920. to February 28. 1921__ 2S6.228.70 

For the period January 1, 1919, to February 28. 1919_ 61.898.02 

For the period March 1, 1919. to February 29. 1920_ 383,239.32 

For the period March 1. 1920. to February 2S. 1921_ 413. 2S4.59 


(q) Because of the method of financing the petitioner at the time 
of its organization, as evidenced by the issue of bonds for the tangible 
assets and the issue of stock for the intangible assets acquired, the 
petitioner is placed at a disadvantage, from a tax standpoint, as 
compared with representative concerns engaged in a like, or similar, 
business. 

21 (r) During the taxable period January 1. 1918, to Febru¬ 

ary 28. 1921. the petitioner operated its business very exten¬ 
sively on borrowed capital. 

(s) The value of the tangible assets of the petitioner as at the date 
of organization, was understated in its books, therebv reflecting less 
invested capital and placing the petitioner at a disadvantage, from 
a tax standpoint, as compared with representative concerns engaged 
in a like, or similar, business. 

(t) The percentage of excess and war profits taxes to net taxable 
income determined by the Commissioner of Internal Revenue to be 
due from the petitioner for the taxable period herein involved is 
greater than the percentage of such taxes to net taxable income for 
the same period as determined by the Commissioner of Internal 
Revenue to be due from representative concerns engaged in a like, or 
similar, business. 

6. Wherefore, the petitioner prays that this board may hear this 
proceeding and find that: 

(a) For statutory invested capital purposes, the value of the assets 
of the petitioner, as at January 1, 1918, as shown in its books, of 
$8,531,630.25 is correct. 

(b) The petitioner is entitled to an allowance for depreciation of 
its depreciable assets as contended for in paragraph (p) of the state¬ 
ment of facts hereinabove set forth. 

(c) The petitioner be afforded the benefits of sections 32T and 328 
of the revenue acts of 1918 and 1921. 

(Signed) Leon F. Cooper, 

Coumel for Petitioner . 

238 Munsey Building , Washington, I). C. 

Of counsel: 

R. F. Garrity. 

R. E. Glessner. 

F. J. Neuland. 

District of Columbia, ss: 

R. F. Garrity. being duly sworn, says that he is the attorney for 
the Shults Bread Company", the above-named petitioner; that he has 
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read the foregoing petition, or had the same read to him, and is 
familiar with the statements contained therein, and th^t the facts 
stated are true, except as to those facts stated to be upon informa¬ 
tion and belief, and those facts he believes to be true. 

(Signed) R. F. Garrity. 

Subscribed, and sworn to before me this 18th day of October, 
1926. 

(Signed) C. D. Ratcl|iffe, 

Notai'y Public , D. C. 

My commission expires July 23, 1931. 

i 

: I 

22 Form NP-2 

Treasury Department^ 

Washington , Aug. 19, 1926. 

IT: CA: PYA-1-5-60D. 

Siiults Bread Company, 

32 Court Street , Brooklyn , N . Y. 

. Sir : The determination of your income-tax liability foif the calen¬ 
dar years 1910 to 1918. inclusive, and the period January 1 to Feb¬ 
ruary 28, 1919, pursuant to an examination of your books!of account 
and records, as set forth in office letter dated February 20, 1924, has 
been changed, as a result of your protest dated April 22| 1924, and 
the information heretofore submitted, to disclose a deficiency in tax 
amounting to $300,553.83 for the years 1910, 1911, and 19l8, and the 
period 1919, and to disclose an overassessment amounting to $22,- 
833.23 for the years 1912, 1913, 1914, 1915, 1916. and 1917;, as shown 
in the attached statement. 

In accordance with the provisions of section 274 of the revenue 
act of 1926, you are allowed 60 days from the date of mailing of this 
letter within which to file a petition for the redetermination of this 
deficiency. Any such petition must be addressed to t|ie United 
States Board of Tax Appeals, Earle Building, Washington, D. C., 
and must be mailed in time to reach the board within the 60-day 
period, not counting Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to file!a petition 
with the United States Board of Tax Appeals and has n0t done so 
within the 60 days prescribed and an assessment has been made, or 
where a taxpayer has filed a petition and an assessment in accord¬ 
ance with the final decision on such petition has been macje, the un¬ 
paid amount of the assessment must be paid upon notice aqd demand 
from the collector of internal revenue. No claim for abatement can 
be entertained. 

If you acquiesce in this determination and do not desiije to file a 
petition with the United States Board of Tax Appeals, ypu are re¬ 
quested to execute a waiver of your right to file a petition with the 
United States Board of Tax Appeals on the inclosed Forjm A. and 
forward it to the Commissioner of Internal Revenue, Washington, 
D. C., for the attention of IT:CA:PYA-1-5-60D. In the event 
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that you acquiesce in a part of the determination, the waiver should 
be executed with respect to the items to which you agree. 
Respectfully, 

D. H. Blair, 

C ommissioner. 

By-, 

i Assistant to the Commissioner. 

Inclosures: 

Statement 
Form A 
Form 882 
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IT :CA:PYA: 1-5-60D 


Aug. 19, 1926. 


Statement in re: Shults Bread Company, 32 Court Street, Brooklyn , N. Y. 


Year Deficiency in tax 

1910 ... S143. 04 

1911 ... 426.71 


1912 

1913 

1914 

1915 

1916 

1917 


1918..-. 2S0. 642. 19 

Period January 1, to February 28, 1919_ 19. 341. 89 


Overassessment 


$1, 172. 90 
1. 055. 47 
222. 61 
285. 65 
622. 4S 
19, 474. 12 


Totals . 
Net deficiency 


1910 

Net income as shown in brief. 

Additions: 

Incorporation expense_ 

Inventory adjustment__ 

Fractional bond liability_ 


Total. 

Deductions: 

Additional depreciation.. 
Amortized bond discount 


Net income as adjusted_ 

Less: Exemption_ 

Balance subject to tax at 1 % 
Amount of tax at 1%_ 

24 Total tax assessable_ 

Original tax_ 

Additional tax_ 


1911 


Net income as shown in brief 
Add: Incorporation expense. 


300. 553. 83 22, S33. 23 

277, 720. 60 .. 


. $136, 794. SS 

$9, 000. 00 
1, 592. 99 
40. 42 

- 10, 633. 41 


. 147, 428. 29 

$72, 395. 42 
221. 70 

- 72, 617. 12 


74, 

811. 17 

5, 

000. 00 

69, 

811. 17 


69S. 11 


698. 11 


555. 07 


143. 04 

$224, 

31S. S9 

12, 

000. 00 


Total 


236, 31S. S9 
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Deductions: 

Amortized bond discount_ $1, 000. 40 

Loss on sale of Kings County Bakery... 28, 861. 41 

Additional depreciation_ 110, 730. 37 

-<5jl40, 592. 18 


Net income as adjusted_ 

Less: Exemption.. 

Balance subject to 1 % tax 
Amount of tax at 1 % . 

Total tax assessable. 

Original tax_ 


' 

95. 726. 71 
5. 000. 00 


90, 726. 71 
9C7. 27 

- 

907. 27 
480. 56 


Additional tax 


426. 71 


1912 


Net income as shown in brief_ 

Additions: 

Incorporation expense...... $12, 000. 00 

Loss on sale of Kings County Bakery_ 39, 427. 26 


$1210, S06. 90 


51, 427. 26 


Total... 

Deductions: 

Amortized bond discount 
Additional depreciation _. 


Net income as adjusted_ 

Less: Exemption... 

Balance subject to 1 % tax 
Amount of tax at 1 % .. 

Total tax assessable_ 

25 Tax previously assessed_ 

Overassessment_ 


Net income as shown in brief. 
Add: Incorporation expense.. 

Total.. 

Deductions: 

Amortized bond discount 
Additional depreciation.. 


1913 


Net income as adjusted_ 

Less: Exemption_ 

Balance subject to tax at 1 % 
Amount of tax at 1%_ 

Total tax assessable. .. 

Tax previously assessed_ 

Overassessment_ 


1914 

Net income as shown in brief_ 

Add: Refund of State tax_ 

Total_ 

366S5—29-2 


... $62, 234. 16 

l 

$1, 000. 40 
147, 004. 66 

- 148, 005. 06 

_i_ 


li 14, 229. 10 
5, 000. 00 

109, 229. 10 
! 1.092.29 

— 

1, 092. 29 

2, 265. 19 


1, 172. 90 

S4 

58, 591. 51 
j>2, 184. 46 

4^0, 775. 97 


$1, 000. 40 
123, 038. 74 j 

- 1$4, 039. 14 

-i- 

_ 3^6, 736. 83 

_ | None. 


35fr 736. 83 
3, 567. 37 


S, 567. 37 
4, 622. 84 


}, 055. 47 

I 

S515, 652. 65 
! 858. 11 


516, 510. 76 


I 


i 
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Deductions: 

Amortized bond discount_ SI, 000. 40 

Additional depreciation__ 140, 00S. 50 

-$141, 008. 90 

Net income as adjusted. 375, 501. 86 

Less: Exemption.. None. 

Balance subject to tax at 1%.. . 375, 501. 86 

Amount of tax at 1%.. j. . 3, 755. 02 

Total tax assessable.... 3,755.02 

Le S s • 

Original tax____$5,046.93 

Refund____ 1, 069. 30 

- 3. 977. 63 


Overassessment___ 222. 61 

26 1915 

Net income as shown in brief.__ $340, 710. 00 

Deductions: 

Amortized bond discount. $1. 000. 40 

Additional depreciation.. 142, 335. 12 

Bond discount increased_ 917. 50 

Repairs and insurance originallv capitalized_ 143. 22 

- 144, 396. 24 

Net income as adjusted_ 196, 313. 76 

Less: Exemption__ None. 

Balance subject to tax at 1% .. 196, 313. 76 

Amount of tax at 1 % ____ 1, 963. 14 

Total tax assessable______ 1, 963. 14 

Less: 

Original tax. ...$3. 331. 50 

Refund. 1,082.71 

- 2, 248. 79 

Overassessment____ 285. 65 


1916 

Net income as shown in brief. 

Additions: Prepaid expense deducted in error 


$577, 975. 51 
1, 751. 57 


Total. 579, 727. 08 

Deductions: 

Amortized bond discount... $1, 000. 40 

Additional depreciation... 145, 360. 60 

- 146, 361. 00 


Net income as adjusted__-_ 433, 366. 08 

Less: Exemption___ None. 


Balance subject to tax at 2%__ .. 433, 366. 08 

Amount of tax at 2%_ 8, 667. 32 

Total tax assessable_ 8, 667. 32 

Less: 


Original tax_$11, 524. 62 

Refund.... 2,234.82 

- 9, 289. 80 


Overassessment 


622. 48 
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27 1917 

Net income as shown in brief_ 

Additions: 

Donations_ 

Federal taxes.. 

Federal tax on interest from bonds_ 

Prepaid expense deduction_ 


Total_ 

Deductions: 

Amortized bond discount_ 

Exempt Liberty bond interest 

Auto repairs_ 

1916 prepaid expense_ 

Additional depreciation_ 


Net income as adjusted 


INVESTED CAPITAL 

Capital stock___ 

Adjusted surplus.___ 

Total.... 

Deductions: 

1916 tax (SS,667.32) prorated_ 

Intangibles_ 


Invested capital as corrected 

Excess-profits credit_ 

Excess-profits tax_ 

Net income as adjusted_ 

Less: Excess-profits tax_ 


. s|$57, 947. 04 

i 

$4, 578. 63 
11,524. 62 
1, 448. 40 

19, 117. 91 

- 36, 669. 56 

. jS94, 616. 60 

81, 000. 40 
223. S7 | 

298. 30 
1, 751. 57 

20, 047. IS i 

- S 23, 321. 32 


871, 295. 28 

I 

$4, 954, 000. 00 
1, |00, 755. 51 


__ 6,^54,755.51 

84, 718. SS 
3, 636, 690. 00 

- 3, 641, 40S. SS 

.. 2, 413, 346. 63 

... 220 , 201 . 20 

232,575.58 

8871, 295. 28 
232, 575. 5S I 


Balance subject to 2% and 4% tax 

Amount of tax at 2% ... 

Amount of tax at 4%.. 

Total tax assessable_ 

Less: 

Original tax_ 

Additional tax.. 


Overassessment 


28 191S 

Net income as shown in brief.. 

Additions: 1917 income tax.. 

Total_ 

Deductions: 

Additional depreciation_ 

Amortized bond discount_ 

Exempt Liberty bond interest_ 

Machine supplies___ 

Electric repairs___ 

Prepaid expense_ 

Prepaid expense.. 

Operating expense... 


638, 719. 70 

. 12,774.39 

.. 25, 54S. 79 

. 2"t0, 898. 76 

i 

8137, 9S2. 22 | 

152, 390. 66 

- 290, 372. 88 

1 

. lb, 474. 12 

l 


. 8826,632.09 

.. 13^,982.22 

. 963,614.31 

i 

837, 241. 58 
1, 000. 40 . 

3, 400. 00 
102 . 00 
12. 30 

92.91 I 

19, 117. 91 
37, 228. 60 

- 98, 195. 70 


8651, 418. 61 


i 


Net income as adjusted 
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INVESTED CAPITAL 

Capital stock_$4, 954, 000. 00 

Surplus_ 1, 657, 483. 01 


Total.. 6,611,483.01 

Deductions: 

1917 tax ($239,160.36) prorated.. $14S, 437. 6S 

Intangibles_1..__ 3, 3S8, 990. 00 

- 3, 537, 427. 68 


Corrected invested capital_ 3, 074, 055. 33 

Excess-profits credit_ 248, 924. 43 

PRE-WAR NET INCOME 

1911 1912 1913 

Net income as adjusted_ $95, 726. 71 $114, 229. 10 $356, 736. S3 

PRE-WAR INVESTED CAPITAL 

Capital stock.1_$4, 953, 000. 00 $4, 953, 000. 00 $4, 953, 000. 00 

Add: Adjusted surplus_ 74,811.17 170, 537. SS 235,236.98 


Total.. 5, 027, 811. 17 5, 123, 537. 8S 5, 1SS, 236. 9S 

29 Less: 20% limitation_ 3, 3SS, 990. 00 3, 3SS, 990. 00 3, 388, 990. 00 


Corrected invested capi¬ 
tal... 1, 63S, 821. 17 1,734,547.88 1,799,246.98 


Average pre-war net income.. 18S, 897. 55 

Average pre-war invested capital___ 1, 724, 218. 68 

Percentage..... 10. 95% 

WAR-PROFITS CREDIT 

Average net income for pre-war period __ $1SS, 897. 55 

Plus: 10% increase in invested capital... 134, 983. 67 


Total..... 323,811.22 

Exemption______ 3, 000. 00 


War-profits credit.... 326, SSI. 22 

COMPUTATION OF TAX 

Total war and excess profits taxes... $430, S29. 91 

Net income_ i .. $865, 4IS. 61 

Less: 

Interest on U. S. obligations_ $4, 340. OS 

War and excess profits taxes_ 430, 829. 91 

Exemption_ 2, 000. 00 

! - 437, 169. 99 


Balance subject to tax at 12%__. 42S, 248. 62 

Amount of tax at 12%____ 51, 389. 83 


Total tax assessable..... 482, 219. 74 

Original tax.... 201, 577. 55 


Additional tax_ 280, 642. 19 

PERIOD JANUARY 1, TO FEBRUARY 2S, 1919 

Net loss, as shown in brief_ $79, 7S8. 22 

Additions: 

Depreciation for two months originally de¬ 
ducted_S1S3, 914. 70 

30 Books adjustment of Liberty bond in¬ 
terest.___*. 1, 993. 40 

Operating expense erroneously deducted.. 37, 22S. 60 

Accrued interest on Liberty bonds.. 1, 658. 18 

- 224, 794. 88 


Total 


145, 006. 66 
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Deductions: 

Liberty bond interest exempt___ $779. 17 

Amortized bond discount____166. 73 

Interest on bonds erroneously included in sale. 2, 317. 07 
Depreciation allowed for two months. 41, 307. 67 


Net income so adjusted. 


$44, 570. 64 
100, 436. 02 


INVESTED CAPITAL 


Capital stock ......$4L 954, 

Surplus as adjusted___ 2^041, 


000. 00 

539. 40 


Total.... 61995,539.40 

Deduct: 

1918 tax ($482,219.74) prorated... $203,786.06 j 

Add: Tax liability for 1917 in excess of 

amount paid... 132, 916. 54 

Intangibles. 3, 3S8, 990. 00 

- 3j 725, 692. 60 


Invested capital for full vear.. 3, 209, 

. ! 544, 


Invested capital for two months 

COMPUTATION OF TAX 


846. 80 
974. 47 


Excess-profits tax...... 

Net income as adjusted....$100, 436. 02 

31 Less: 

Interset on U. S. obligations_$3, 201. 41 

Profits tax_ 11, 267. 61 

Exemption... 333. 33 

- 14, 802. 35 


$11,267. 61 


Balance subject to tax at 10%... 85, 633. 67 

Amount of tax at 10%___ 

Total tax assessable_ 

Original tax_____ 


Additional tax. 


ANALYSIS OF SURPLUS 

Surplus as shown by balance sheet as at March 2S, 1910- 

Net income for 1910 as shown in brief__ 

Add: 

Incorporation expense_ $9, 000. 00 

Inventory adjustment_ 1, 592. 99 

Fractional bond liabilitv_ 40. 42 


j 8, 563. 37 


19, 830. 9S 
None. 


19, 830. 98 


None. 


S|36, 


794. 88 


10, 633.41 


Total___ 

Deduct: 

Amortized bond discount_ S221. 70 

Additional depreciation_ 72, 395. 42 


Add: 


Surplus December 31, 1910. 


Net income for 1911, as shown in brief.$224, 318. 89 

Incorporation expense_ 12, 000. 00 


l|47, 428. 29 


!72, 617. 12 

4_ 

74, 811. 17 


236, 318. 89 


Total 


3kl, 130. 06 
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Deduct: 

Amortized bond discount_ $1, 000. 40 

Kings County Bakery_ 2S, S61. 41 

Additional depreciation_ 110, 730. 37 

- Si40, 592. IS 


Surplus, December 31, 1911_____ 170. 537. SS 

Net income for 1912, as shown in brief_$210, S06. 90 

Incorporation expense_ 12, 000. 00 

Loss on Kings Countv Bakerv__ 39. 427. 26 

- 262. 234. 16 


Total__ 

32 Deduct: 

Amortized bond discount_ Si, 000. 40 

Additional depreciation___ 147, 004. 66 

Dividends paid December 31_ 49, 530. 00 


Surplus December 31, 1912.... 

Add: 

Income for 1913, as shown in brief_S45S, 591. 51 

Incorporation expense___ 22, 1S4. 46 


432, 772. 04 


$197, 535. 06 
235, 236. 98 


4SO, 775. 97 


Total... 716,012.95 

Deduct: 

Amortized bond discount.. $1, 000. 40 

Additional depreciation_ 123, 03S. 74 

Dividends_!___ 99, 0S0. 00 

- 223, 119. 14 


Surplus December 31, 1913_____ 492, S93. SI 

Add: 

Net income for 1914, as shown in brief_$515, 652. 65 

Refund of State tax_ S5S. 11 

- 516, 510. 76 


Total...... 

Deduct: 

Amortized bond discount__ $1, 000. 40 

Additional depreciation___ 140, 008. 50 

Dividends.i___ 99, 080. 00 

Stock issued for services_ 1, 000. 00 


1, 009, 404. 57 


241, OSS. 90 


Surplus, December 31, 1914_ 76S, 315. 67 

Add: Net income for 1915, as shown in brief_ 340, 710. 00 


Total_ 

Deduct: 

Amortized bond discount_ $1. 000. 40 

Additional depreciation__142, 335. 12 

Bond account increased_ 917. 50 

Repairs and insurance originally capitalized... 143. 22 

Dividends___ 99,080.00 


1, 109, 025. 67 


243, 476. 24 


Surplus, December 31, 1915... S65, 549. 43 

Add: 

Net income for 1916, as shown in brief_$577, 975. 51 

Prepaid expense deducted in error_ 1, 751. 57 

- 579, 727. OS 


Total 


1, 445, 276. 51 
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33 Deduct: 

Amortized bond discount 
Additional depreciation.. 
Dividends_ 


Surplus December 31, 1916. 

Add: 

Net income for 1917, as shown in brief 
Prepaid expenses deducted in error_ 


Total_ 

Deduct: 

Amortized bond discount 

Auto repairs.. 

1916 prepaid expense_ 

Additional depreciation.. 
Dividends.. 


SI, 000. 40 
145, 360. 60 
198, 160. 00 

- i$344, 521. 00 


1|, 100, 755. 51 


S857, 947. 04 
19, 117. 91 

- i 877, 064. 95 


__ lj, 977, 820. 46 

$1, 000. 40 ! 

29S. 30 
1, 751. 57 
20, 047. 18 
297, 240. 00 

- 320, 337. 45 


Surplus, December 31, 1917. ...... li 657, 483. 01 

Add: Net income for 191S, as shown in brief_SS25, 632. 09 

Deduct: 

Additional depreciation.. S37, 241. 5S 

Amortized bond discount.. 1, 000. 40 

Machine supplies. 102. 00 j 

Electric repairs_ 12. 30 

Prepaid expense.. 92. 91 

Prepaid expenses... 19, 117. 91 

Operating expenses... 37, 22S. 60 ; 

Dividends_ 346, 780. 00 

- 441, 575. 70 

-- 384, 056. 39 


Adjusted surplus, December 31, 191S..- 2, 041, 539. 40 


INVESTED CAPITAL ADJUSTMENTS 


The intangible assets and good will have been subjected;to 20 per 
cent and 25 per cent limitations, as provided by the regulations for 
invested capital purposes. 

You have been allowed 0 per cent rate in computing yojir excess- 
profits credit for 1917. 

For 1917. 1918, and 1919. invested capital, your prior j year tax 
liability has been prorated and deducted from your capital and 
surplus at the date due and payable. 


34 


NET INCOME ADJUSTMENTS 


The actual amount of discount on bonds, $29,400.00, jhas been 
amortized over the life thereof. 

Your net income has been adjusted on account of fractional bond 
liability cancelled as set forth in your brief. 

Amounts originally charged to expense for inventory at date of 
organization have been added to your net income. 

Organization expense erroneously charged to expense has been 
disallowed in accordance with the provisions of regulations. 

Repairs and insurance erroneously capitalized have beep allowed 
as deductions from income. 

Donations are not allowable deductions from gross income from 
income tax purposes. 
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Your net income has been adjusted on account of exemption 
granted on Liberty bond interest received. 

Taxes paid on tax-free covenant bonds have been disallowed in 
accordance with the provisions of article 565* Regulations 62. 

Your net income has been adjusted for depreciation allowed in¬ 
asmuch as the schedules submitted by the revenue agent have been 
approved by this office except for an additional 10 per cent on the 
$325,000.00 allowed as tangible property of the item shown as good 
will and miscellaneous equipment. 

Amounts claimed as expenditures of auto repairs, machinery sup¬ 
plies. and operating expense, and electrical repairs, for the years 
1917 and 1918. have been allowed as deductions. Adjustments have 
been made in accordance with the contentions on account of errors 
in prepaid expense items. 

Your claims for the refund of $185,313.48 and $323,295.70 for the 
year 1917 have been examined. Your claim for $185,313.48 has been 
allowed for $19,474.12. and rejected for $165,839.36; and your claim 
for $323,295.70 has been rejected in full. 

Your claim for the refund of $201,577.50 for the year 1918 has 
been rejected for the reason that your tax liability for the year is 
in excess of the amount assessed. 

Provided that no protest is made, certificates of overassessment 
will be made which will reach you in due course through the office 
of the collector of internal revenue for your district, and will be 
applied by that official in accordance with section 284 of the revenue 
act of 1926. 


35 The right of petition, as indicated on page one of this letter, 

refers onlv to any deficiency in tax indicated herein, inasmuch 
as there is no provision in the revenue act of 1926 granting the right 
of }>etition against the determination of any overassessment found 
upon an audit of your return. 

Payment of the tax should not be made until a bill is received from 
& 

the collector of internal revenue for your district, and remittance 
should then be made to him. 


36 Office of Commissioner of Internal Revenue, 

1 Vashtn-gton* August UK 1U2G. 

IT: CA : PYA-1-5-60D 
Shults Bread Company, 

->2 Court Street , Brooklyn , N. Y. 

Sins: The determination of vour income-tax liability for the fiscal 
years ended February 29, 1920, and February 28. 1921. pursuant to 
an examination of your books of account and records, as set forth 
in office letter dated December 17. 1920, and January 2. 1926, has 
been changed as a result of your protest and a supplemental revenue 
agent ? s report, to i disclose a deficiency in tax amounting to $176.- 
666.37. as shown in the attached statement. 

In accordance with the provisions of section 274 of the revenue 
act of 1926. vou are allowed 60 davs from the date of mailing of this 
letter within which to file a petition for the redetermination of this 
deficiency. Any such petition must be addressed to the United 
States Board of Tax Appeals, Earle Building, Washington, D. C., 
and must be mailed in time to reach the board within the 60-day 
period, not counting Sunday as the sixtieth day. 
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Where a taxpayer has been given an opportunity to file a petition 
with the United States Board of Tax Appeals and has'not done so 
within the CO days prescribed and an assessment has b^en made, or 
where a taxpayer has filed a petition and an assessment in accord¬ 
ance with the final decision on such petition has been made, the un¬ 
paid amount of the assessment must be paid upon notice and demand 
from the collector of internal revenue. No claim fot abatement 
can be entertained. 

If you acquiesce in this determination and do not desire to file a 
petition with the United States Board of Tax Appeals.! you are re¬ 
quested to execute a waiver of your right to file a petition with the 
United States Board of Tax Appeals on the inclosed Form A and 
forward it to the Commissioner of Internal Revenue. Washington, 
I). C.. for the attention of IT: CA: PYA-1-5-60D. In the event 
that you acquiesce in a part of the determination, the waiver should 
be executed with respect to the items to which you agree. 

Respectfully. 

D. H. BtAiR. 

C ominissioner. 

Bv- 


Assistant to the Co-mmissioner. 


Inclosures: 
Statement. 
Form A. 
Form 882. 


KVM-3. 
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Statement in re Shults Bread Company, 32 Court Street, Brooklyn* New 

York 

IT: CA: PYA-1-5-60D 


Fiscal year ended 2/29/20. 
Fiscal year ended 2/28/21. 


Total. 


Deficiency in tax 
! $71. 954. 04 

104. 711. 73 

i 

i- 

170.600.37 


Fiscal Year Ended February 29. 1920 

ADJUSTMENTS TO INCOME 


I 


SG3.4S5. 44 


Net income reported_ 

Additions: 

Donations (article 502. regulations 02)_ 075.00 

Federal tax- 20. 049.07 

Capital items charged to expense (article 582. regulations 02) _ j 5.404.21 


Total_ 

Deductions: 

(a) Depreciation allowed_ $7S, 448.16 


(b) Amortization of bond discount. 
Net income as adjusted_ 


1. 000.40 


829. 613. 72 


79. 448. 56 


750.165.16 


INVESTED CAPITAL 

Capital stock_ 4.954.000.00 

Surplus as adjusted February 28. 1919_ 2.142, 754.59 


7,096. 754. 59 


Total additions 
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38 Deductions: 

Preceding vear’s tax, S19.341.S9X 

0.4214 (prorated). $8, 150. 67 

1918 tax prorated from dates due and pay¬ 
able_’ _ 282 2S2. 95 

Additional' tax prior to above. 132, 916. 54 

Intangibles....3, 3SS, 990. 00 

Dividends of $49,510.00 paid April 1, 1919 . 

prorated for 335 davs_ 45, 343. 99 

- S3, S57, 604. 15 


Balance... 3.239,070.44 


COMPUTATION OF TAX 


i 

Brackets 

1 | 

1 

Net income 

Excess- 

profits 

credit 

Balance 
subject to 
to tax 

Rate 

Amount 
of tax 

20 % of invested capital. 

Balance of income. 

$647,814.09 

102.351.07 

$262,125. 64 

$385.688.45 
102.351.07 

20 % 

40 % 

$77,137.69 
40.940. 43 



Totals. 

750.165. 16 

262,125. 64 

488.039.52 


118,078.12 

I 



Net income_____ S750, 165. 16 

Less: 

Interest on U. S. obligations not exempt_ S26, 074. 94 

Profits tax_ + ___ 11S, 07S. 12 

Exemption_ 4._ 2, 000. 00 

- 146, 153. 06 


Balance subject to tax at 10%__- 604, 012. 10 

39 Total profits tax_ 118.078.12 

Amount of tax at 107c_ 60.401.21 

Total tax assessable_ ITS,479.33 

Original tax_ 106.524.69 


Total amount due_ 71.954.64 


(a) In accordance with a recent rilling made by the bureau, an 
additional deduction for depreciation has been allowed based on 
10% of £325,000.00 allowed as tangible property of the item shown as 
good will and miscellaneous equipment. 

(b) The deduction for bond discount has been based on the actual 
amount of discount on bonds of $29,400.00. amortized over the life 
of the bonds. 

Invested capital has been adjusted on account of changes in prior 
year's taxes and dividends paid durimr the vear in accordance with 
articles 845 and 858 of Regulations 02. respectively. 

The intangible assets and good will have been subjected to the 
25% limitation as provided by the regulations for invested capital 
purposes. 

Fiscal Year Enhed February 28. 1921 


Net income reported-$802.9<>9.30 

Additions: 

Donations_ 2. 544. 94 

Income tax_ 14. G1S. 06 

Loss on sale of assets_ 84. 733.11 

Capital items charged to repairs_ 13. 802. 68 


Total 


918. 60S. Of. 
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Deductions: 

Additional deduction for depreciation_ $91,195.55 

Amortization of bond discount_ 1. 000.40 j 


Total deductions_ 

Net income as adjusted 


INVESTED CAPITAL 

Capital stock_ 

Surplus_ 


Total_ 

Deductions: 

Preceding year's tax: $178,479.33 (prorated). 

Additional tax prior to above_ 

Intangibles_ 


$92,195.95 

— i — — — 

826,412.14 
" i 1 ’ " 1 

$4,954, 000.00 
2. 254.029.16 

17,208,029.16 


$75.425.36 
432, 900. 66 
3, 3SS. 990.00 


Total deductions 
Balance_ 


3,897, 316.02 


|3, 310. 713.14 


41 


COMPUTATION OF TAX 


Brackets 

Net income 

Excess profits 
credit 

Balance sub¬ 
ject to tax 

1 

J 

J 

Xate 

Amount of 
tax 

20% of invested capital. 

Balance of income. 

$662,142. 63 
164. 269. 51 

$267,857.05 

$394,285. 58 
164,269. 51 

I 

« 

4 

4 

io% 

fo% 

$78,857.12 
65,707.80 

Total. 


826,412.14 

267,857.05 

558,555.09 

-• 

1 

n 

144,564.92 


Net income___ 

Less: 

Interest on U. S. obligations not exempt 

Profits tax_ 

Exemption.... 


$S26, 412. 14 


S24, 202. 96 
144, 564. 92 I 
1, 666. 67 ! 


170, 434. 55 


Balance subject to tax at 10% 

Total profits tax_ 

Amount to tax at 10%.. 


655, 977. 59 


144, 564. 92 
65, 597. 76 


Total tax assessable_ ! 210, 162. 68 

Original tax_____j 105, 450. 95 

Total amount due--- | 104, 711. 73 

42 Surplus as adjusted for invested capital purpose has been 
computed as follows: 

Adjusted surplus as at December 31, 191S, previously shown-$2,; 041, 539. 40 

Net loss for 2-month period in 1919_ $79, 7S8. 22 


Additions: j 

Depreciation_$183, 914. 70 

Book adjustment of Liberty 

bond interest_ 1, 993. 40 

Operating expense erroneously 

deducted.. 37,228.60 

Accrued interest on Liberty 

bonds_ 1, 658. 18 

- 224, 794. 88 

- 1145, 006. 66 


2,! 186, 546. 06 


Total 
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Deductions: 

Amortized bond discount__$166. 73 

Interest on bonds erroneously included in sale. 2, 317. 07 

Depreciation allowed for 2 months. 41. 307. 67 

- $43. 791. 47 


Surplus as adjusted February 2$, 1919... 2, 142, 754. 59 

43 Net income as reported for 1920___ 803. 485.44 

Xontaxab’.e income_ 5. 525. 00 

Capital items charged to expense___ 5. 404.21 


Total_____ 2.957.169. 24 

Less: 


Depreciation allowed_ $7S. 448.16 

Amortization of bond discount_ 1.000.40 

Dividends_ 306. 320.00 

Income tax_ 227.371.52 

- 703.140. OS 

Surplus as adjusted February 29, 1920_ 2. 254. 029.16 

A carbon of this letter is be in 2 forwarded to your representative, 
Arthur I. Boreman and Company. Munsev Building. Washington, 
D. C. 

Payment should not be made until a bill is received from the col¬ 
lector of internal revenue for your district, and remittance should 
then be made to him. 


44 Exhibit No. 2 

United States Board of Tax Appeals 


Shults Brf.ad Company, a Corporation. 

petitioner 

vs. 

Commissioner of Internal Revenue. 
respondent 


Docket No. 20653 


PETITION 

The above-named petitioner hereby petitions for a redetermina¬ 
tion of the deficiency set forth by the Commissioner of Internal 
Revenue in his notice of deficiency. IT: CA: PYA-1-5-60D. dated 
August 19, 1926, and as a basis of its proceeding alleges as follows: 

1. The petitioner is a corporation under the laws of the State of 
New York, with principal office at the present time at ir285 Madison 
Avenue, New York City, but formerly at #32 Court Street. Brook¬ 
lyn, New York. 

" 2. The notice of deficiency, copy of which is hereto attached and 
marked “ Exhibit A” was mailed to the petitioner August 19. 1926. 

3. The taxes in controversy are income and profits taxes for the 
fiscal years ended February 29. 1920. and February 28, 1921, and for 
$176,666.37. 

4. The determination of tax set forth in the said notices of defi¬ 
ciency is based upon the following errors: 

(a) Reducing the petitioners statutory invested capital, as at 
January 1. 1918. by adjusting its depreciation for prior years upon 
the theory that insufficient depreciation had been taken by petitioner 
for such prior years. 
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(b) Failure of the Commissioner of Internal Revenue to allow 
the petitioner a sufficient amount of depreciation on its depreciable 
assets for the taxable years herein involved in computing its taxable 
income for such years. 

(c) Failure of the Commissioner of Internal Revenue tb afford the 
petitioner the benefits of sections 327 and 328 of the revenue acts 

of 1918 and 1921. 

45 5. The facts upon which the petitioner relies as ^he basis of 

this proceeding are fully and completely and at g^eat length 
set out and stated in an appeal this day filed with your honorable 
board by this petitioner, assigned Docket No. 20652, which said ap¬ 
peal is from a determination by the Commissioner of Internal Reve¬ 
nue of a deficiency in income and profits taxes for the calendar year 
1918, the two months’ period January and February, 19^9, and the 
fiscal years February 29, 1920, and February 28. 1921. j The com¬ 
missioner’s deficiency notice for the period January 1, 1918, to Feb¬ 
ruary 28. 1919, upon which; this petitioner’s other appeals (Docket 
No. 20652) is based is identical with his deficiency not ce for the 
fiscal years ended February 29, 1920. and February 28, 1921, upon 
which this appeal is based, as to the date thereof and symbols, both 
notices of deficiency being dated and mailed to the petitioner August 
19, 1926, and both notices of deficiency bearing the same svmbols 
IT: CA: PYA-1-5-60D. 

6. Wherefore, the petitioner moves the board for permission to 
consolidate this appeal with the appeal filed this day by this petitioner 
which has been assigned Docket No. 20652, and, that in the! event that 
permission is refused the petitioner to so consolidate this appeal with 
the said other appeal, the petitioner be granted permission to amend 
this petition to more fully inform the Commissioner ocf Internal 
Revenue of the facts herein involved. 

(Signed) Leon F. Cooper,] 

Counsel for Petitioner , 

238 Mwnsey Bualdinq , Washmqwn , D. C. 

Of counsel: 

i 

R. F. Garrity. 

R. E. Glessner. 

F. J. Neuland. 

District of Columbia, ss : 

R. F. Garrity, being duly sworn, says that he is the attorney for 
the Shults Bread Company, the above-named petitioner; that he has 
read the foregoing petition, or had the same read to hijm, and is 
familiar with the statements contained therein, and that! the facts 
stated are true, except as to those facts stated to be upon information 
and belief, and those facts he believes to be true. 

(Signed) R. F. (Jarrity. 

Subscribed and sworn to before me this 18th day of October, 1926. 

(Signed) C. D. Ratcliffe, 

Notary Public, D. C. 

My commission expires July 23, 1931. 


i 

i 
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Treasury Department, 

Washington. Aug. 19, 1926 . 

IT: CA: PYA-1-5-60D 

Shults Bread Company, 

32 Court Street, Brooklyn , New York. 

Sirs: The determination of your income-tax liability for the fiscal 
years ended February 29, 1920, and February 28, 1921, pursuant to 
an examination of your books of account and records, as set forth in 
office letter dated December IT, 1920, and January 2, 1926, has been 
changed as a result of your protest and a supplemental revenue agent's 
report, to disclose a deficiency in tax amounting to $176,666.37, as 
shown in the attached statement. 

In accordance with the provisions of section 274 of the revenue 
act of 1926, you are allowed 60 davs from the date of mailing of 
this letter within, which to file a petition for the redetermination of 
this deficiency.' Any such petition must be addressed to the United 
States Board of Tax Appeals, Earle Building. Washington, D. C.. 
and must be mailed in time to reach the board within the 60-dav 

%r 

period, not counting Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to file a petition 
with the United States Board of Tax Appeals and has not done so 
within the 60 days prescribed and an assessment has been made, or 
where a taxpayer has filed a petition and an assessment in accordance 
with the final decision on such petition has l>een made, the unpaid 
amount of the assessment must be paid upon notice and demand from 
the collector of internal revenue. No claim for abatement can be 
entertained. 

If you acquiesce in this determination and do not desire to file a 
petition with the United States Board of Tax Appeals, you are 
requested to execute a waiver of your right to file a petition with the 
United States Board of Tax Appeals on the inclosed Form A, and 
forward it to the Commissioner of Internal Revenue, Washington, 
D. C., for the attention of IT: CA: PYA-1-5-60D. In the event that 
you acquiesce in a part of the determination, the waiver should be 
executed with respect to the items to which you agree. 

Respectfully, 

D. H. Blair. 

Commissioner. 

By---, 

Assistant to the Commissioner. 

Inclosures: 

Statement. 

Form A. 

RVM-3. 

Form 882. 

47 Statement in re: Shults Bread Company, 82 Court Street, Brooklyn , 

Neic York 


IT: CA : PYA-1-3-C.0P 


Year Deficiency in tax 

Fiscal year ended 2/29/20_ $71, 954.64 

Fiscal year ended 2/2S/21_ 104, 711.73 


Total 


176. 666.37 
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Fiscal Yeae Ended February 29. 1920 


ADJUSTMENTS TO INCOME 


Net income reported_ 

Additions: 

Donations (article 502. Regulations 62)_ 

Federal tax_ 

Capital items charged to expense (article 5S2, Regulations 
62)___ 


Total_ 

Deductions: 

(a) Depreciation allowed_$7S, 448.16 

(b) Amortization of bond discount_ 1.000.40 


Net income as adjusted 


| $S03, 4S5.44 

675.00 
20, 049.07 

5,404.21 
J-—_ 

S29, 613.72 

I 

i 

i 

| 79.448.56 

■T- 

750,165.16 


INVESTED CAPITAL 


Capital stock_ 

Surplus as adjusted February 28. 1919_ 

Total additions_ 

4S Deductions: 

Preceding year’s tax, $19,341.89 x 

.4214 (prorated). 

1918 tax prorated from dates due and pay¬ 
able_ 

Additional tax prior to above... 

Intangibles... 

Dividends of $49,540.00 paid April 1, 1919, 
prorated for 335 days... 


Balance 


$1*,954. 000.00 

|2.142, 754. 59 

1 — 

V. 096. 754. 59 


$8, 150. 67 


282, 282. 95 
132, 916. 54 
3, 388, 990. 00 

45, 343. 99 


3 


S57, 604. 15 
239, 070. 44 


COMPUTATION OF TAX 


Brackets 

Net income 

Excess-profit 

credit 

Balance sub¬ 
ject to tax 

o 

-43- 

n 

Amount 
of tax 

20% of invested capital... 

Balance of income.. 

$647,814.09 

102.351.07 

$262,125.64 

$385,688.45 

102,351.07 


$77,137.69 
40,940.43 

Total. 


750,165. 16 

262,125. 64 

488,039.52 

1 i 1 

118,078.12 


Net income....-__$750, 165. 16 

Less: 

Interest on U. S. obligations not exempt. $26, 074. 94 

Profits tax........ 1 IS, 078. 12 

Exemption__2, 000. 00 

- 146, 153. 06 

Balance subject to tax at 10%.... 604, 012. 10 


49 Total profits tax- 

Amount of tax at 10% 

Total tax assessable— 
Original tax_ 


i 118,078.12 
60,401.21 

1 - 

il7$, 479.33 
! 106. 524. 69 


Total amount due 


71,954.64 
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(a) In accordance with a recent ruling made by the bureau, an addi¬ 
tional deduction for depreciation has been allowed based on 10% of 
$325,000.00 allowed as tangible property of the item shown as good 
will and miscellaneous equipment. 

(b) The deduction for bond discount has been based on the actual 
amount of discount on bonds of $29,400.00. amortized over the life 
of the bonds. 

Invested capital has been adjusted on account of changes in prior 
years taxes and dividends paid during the year in accordance with 
articles 845 and 858 of Regulations 62, respectively. 

The intangible assets and good will have been subjected to the 
25% limitation as provided by the regulations for invested capital 
purposes. 

Fiscal Year Ended February 2S. 1921 


Net income reported-$802,909.30 

Additions: 

Donations- 2, 544. 94 

Income tax- 14. 61S. 06 

Loss on sale of assets_ S4, 733.11 

Capital items charged to repairs__ 13 .802.68 


Total--- 91S. 608.09 

50 Deductions: 

Additional deduction for depreciation_$91,195.55 

Amortization of bond discount_ 1.000.40 


Total deductions- 92,195. 95 


Net income as adjusted 


826,412.14 


INVESTED CAPITAL 

Capital stock- 4.954. 000. 00 

Surplus_ 2,254,029.16 


Total_ 

Deductions; 

Preceding year's tax: 817S.479.33 (prorated)_ $75,425.36 

Additional tax prior to above- 432.900. 66 

Intangibles_ 3,388. 990. 00 


Total deductions 
Balance_ 


7, 208. 029.16 


3. 897. 316.02 
3.310, 713.14 


51 


COMPUTATION OF TAX 


1 

Brackets j Net income 

! : 

1 

Excess- 

profits 

credit 

Balance 
subject to 
tax 

Rate 

Amount 
of tax 

209© of invested capital..! $662.142.63 

Balance of income__......._-1 164,269.51 

$267, S57. 05 

$394,2S5. 58 
164,269.51 

20% 

40% 

$78, $57.12 
65,707.80 



Totals. $26,412.14 

267,857.05 

558,555.09 


144,564.92 

I 
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Net income_ 

Less: 

Interest on U. S. obligations not exempt_ 

Profits tax_ 

Exemption.... 


$S26, 412. 14 


$24. 202. 96! 
144, 564 92‘j 
1, 666. 67 i 


170, 434 55 


Balance subject to tax at 10%... . . j 655, 977. 59' 

Total profits tax....j 144. 564 92 

Amount of tax at 10%_ j 65. 597. 76 

Total tax assessable.....__ j 210, 162. 68 

Original tax_; 105, 450. 95 


Total amount due 


104, 711. 73- 


52 Surplus as adjusted for invested capital purposes has been* 
computed as follows: 

Adjusted surplus as at December 31, 1918, previously shown_$2j 041, 539. 40 

Net loss for 2-month period in 1919_ $79, 7SS. 22 

Additions: 

Depreciation. ___$183,914 70 

Book adjustment of Liberty bond j 

interest__ 1,993.40 j 

Operating expense erroneously j 

deducted____ 37, 22$. 60 

Accrued interest on Liberty j 

bonds___ 1, 658. IS | 

- 224, 794. SS 

- i 145, 006. 66 

i _ 

Total..... 2,1186.546.06 

Deductions: 

Amortized bond discount___ 8166. 73 

Interest on bonds erroneously included in sale. 2. 317. 07 
Depreciation allowed for 2 months_ 41, 307. 67 

- j 43 - 791 - 47 

Surplus as adjusted February 28, 1919... 2, i42, 754. 59 


53 Net income as reported for 1920_ 803.485.44 

X.ntaxable income_ \ 5.525.00 

Capital items charged to expense- I 5. 404. 21 


Ttal _ 

Less : 

Depreciation allowed_ $78,448.16 

Amortization of bond discount_ 1.000.40 

Dividends_ 396. 320. 00 

Income tax_ 227. 371. 52 


2, 057,169 .24 


i03.140. 0$ 


Surplus as adjusted February 29, 1920_ 2. ^54. 029.16 

A carbon of this letter is beimr forwarded to your representative 
Arthur R. Boreman and Company, Munsey Building, Wa$hington,. 
D. C. 

Payment should not be made until a bill is received from! the col¬ 
lector of internal revenue for your district, and remittance should 
then be made to him. 


36685—29- 


i 
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Exhibit Xo. 3 


Filed Dec. ‘20. 1926 


United States Board of Tax Appeals 

He Appeal Shults Bread Co., 32 Court St.,]-^ , , nrm-n 
Brooklyn. New York j Docket N °‘ 206;> ' 2 


APPLICATION FOR FURTHER EXTENSION OF TIME IN WHICH TO FILE 

ANSWER 

Comes now the Commissioner of Internal Revenue, by his at¬ 
torney. A. W. Gregg. General Counsel. Bureau of Internal Revenue, 
and requests an extension of one hundred twenty days' time, from 
December 18. 1926, to April 17. 1927. within which to answer or other¬ 
wise move in respect of the petition of the above-named taxpaver. 

A. W. Gregg, 

General Counsel. Bureau of Internal Revenue. 

G. E. A. (Signed.) 

Of counsel: 

Donald D. Shepard, 

Special Attorney , Bureau of Internal Revenue. 

Granted. Dec 22. 1926. J. C. Korner. jr.. member U. S. Board of 
Tax Appeals. 

55 Exhibit Xo. 4 


Filed Dec. 20. 1926 


United States Board of Tax Appeals 


Re Appeal Shults Bread Co., 32 Court St., It. i , v 
Brooklyn. New York jUoeket -\o 


30653 


application for further extension of time in which to file 

ANSWER 

Comes now the Commissioner of Internal Revenue, by his at¬ 
torney, A. W. Gregg, General Counsel, Bureau of Internal Revenue, 
and requests an extension of one hundred twenty days' time, from 
December 18. 1926, to April 17, 1927, within which to answer or 
otherwise move in respect of the petition of the above-named 
taxpaver. 

i A. W. Gregg, 

Special Attorney , Bureau of Internal Revenue. 

i G. E. A. (Signed.) 

Of counsel: 

Donald D. Shepard, 

Special Attorney , Bureau of Internal Revenue. 

Granted Dec. 22, 1926. J. G. Korner. member U. S. Board of 
Tax Appeals. 
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56 Exhibit No. 5 

United States Board of Tax Appeals 

Schults Bread Company, petitioner 

vs. 

Commissioner of Internal. Revenue, 
respondent 

MOTION TO VACATE ORDER GRANTED DECEMBER 22, 1026, EXTENDING TIME 
FOR FILING OF ANSWER BY RESPONDENT AND FOR JUDGMENT FOR THE 
PETITIONER 

I 

Conies now the petitioner, by its counsel Leon F. Cooper,! and asks 
that the order granted December 22, 1926, extending the tin^e for the 
filing of the answer of the respondent from December 18; 1926, to 
April 17, 1927, be vacated and set aside and that the board enter judg¬ 
ment for the petitioner in this cause for the following reasons and 
upon the following facts: ! 

1. The petition herein was filed with the board October 18, 1926, and 

a copy thereof was served on the general counsel of the Bureau of 
Internal Revenue October 19, 1926. j 

2. The records in the office of the clerk of the board show tjhat serv¬ 
ice of a copy of the petition filed herein was acknowledge^ by the 
general counsel of the Bureau of Internal Revenue October ,19, 1926. 

3. No answer has been filed by the respondent in this casej 

4. The sixty (60) days within which the respondent is reqjuired by 
Rule 14 of the “ Rules of Practice Before the United States Board of 
Tax Appeals,” promulgated by the board, expired December jlS, 1926. 

5. December 20, 1926. two days after the expiration of the time 
within which the respondent was required to answer the petition, the 
respondent filed with the board an “Application for further extension 

of time in which to file answer.” j 

57 6. The application for the extension of the time for filing 
an answer was acted upon by the board without notice to the 

petitioner. j 

7. Copy of the respondent's application for an extension iof time 
in which to file an answer, marked “ Granted—December 22, 1926, 
J. G. Korner. jr„ member U. S. Board of Tax Appeals,” jwas re¬ 
ceived by registered mail by the attorney for petitioner, Leon F. 
Cooper. January 5, 1927. i 

Wherefore, for the reasons stated, and upon the facts gi|en, the 
petitioner respectfully asks that the said order of December 22, 
1926, be vacated and that the final order of the board directing 
judgment for the petitioner be entered. 

(Signed) Leon Cooper, j 
Counsel for Petitioner L 
23S Munsey Building , Washingt07i. I). C. 
Of counsel: | 

R. F. Garrity. 

R. E. Glessner. 

F. J. Neuland. i 
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Exhibit No. 6 

United States Board of Tax Appeals 
Siiults Bread Company, petitioner.'} 


vs. 

Commissioner of Internal Revenue. 
respondent 


i 


Docket No. 20653 


MOTION to VACATE ORDER GRANTED DECEMBER 22. EXTENDING TIME 

FOR FILING OF ANSWER BY RESPONDENT AND FOR JUDGMENT FOR THE 
PETITIONER 


Comes now the petitioner, by its counsel Leon F. Cooper, and asks 
that the order granted December 2*2. 1926. extending the time for 
the filing of the answer of the respondent from December 18, 1926. 
to April IT. 1927. be vacated and set aside and that the board enter 
judgment for the petitioner in this cause for the following reasons, 
and upon the following facts: 

1. The petition herein was filed with the board October 18. 1926, 
and a copy thereof was served on the General Counsel of the Bureau 
of Internal Revenue October 19. 1926. 

2. The records in the office of the clerk of the board show that 
service of a copy of the petition filed herein was acknowledged by 
the general counsel of the Bureau of Internal Revenue October 19, 
1926. 


3. No answer has been filed by the respondent in this case. 

4. The sixty (60) days within which the respondent is required by 
rule 14 of the “ Rules of Practice Before the United States Board of 
Tax Appeals." promulgated by the board, expired December 18, 1926. 

5. December 20, 1926, two days after the expiration of the time 
within which the respondent was required to answer the petition, the 
respondent filed with the board an “Application for further extension 

of time in which to file answer." 

59 6. The! application for the extension of the time for filing an 

answer was acted upon by the board without notice to the 


petitioner. 

7. Copy of the respondent's application for an extension of time 
in which to file an answer, marked “Granted—December 22, 1926, 
J. G. Korner. jr.. member U. S. Board of Tax Appeals was received 
by registered mail by the attorney for petitioner, Leon F. Cooper, 
January 5. 1927. 

Wherefore, for the reasons stated, and upon the facts given, the 
petitioner respectfully asks that the said order of December 22, 1926, 
be vacated and that the final order of the board directing judgment 
for the petitioner be entered. 

(Signed) Leon F. Cooper. 

Counsel for Petitioner , 

i 22S Munsey Building , Washington. D. C. 


Of counsel: 

R. F. Garrity. 
R. E. Glessner. 
F. J. Neuland. 


60 


BOARD OF TAX APPEALS VS. THE UNTIED STATES 

Exhibit No. 7 
Filed Jan. 26, 1927 

United States Board of Tax Appeals 


Shults Bread Company, petitioner ) 

vs. 

Commissioner of Internal Revenue, 
respondent 


Docket Nos. 206521 
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MOTION 


Comes now the Commissioner of Internal Revenue, by jhis attor¬ 
ney, A. W. Gregg. general counsel. Bureau of Internal Revenue, and 
for answer to the petitioner's motions to vacate the orders granted 
by this board under date of December 22. 1926, extending the time 
for the filing of commissioners answers to petitioner’s appeals, and 
petitioner’s motions for judgment, says: 

(1) That under date of October 18, 1926, the petitioner in this 
cause filed appeals with the United States Board of Tax 


copies of which were served on the commissioner on October 


Appeals, 
19,1926; 

(2) That subsequent to the filing of said petitions, but] prior to 
December 18. 1926, one Mr. li. F. Garritv. counsel of record in the 
instant appeals, conferred with counsel for the respondent; j 

(3) That said Garritv. counsel for petitioner, urged, suggested, and 
requested that the administrative file of the commissioner be ireturned 
to the Income Tax Unit (Sixtv-day Conference Unit) for jthe pur¬ 
pose of further considering one of the issues involved in said appeals 
with a view to affecting a settlement of the cases without formal 

hearing bef«rp the board: 

61 (4) That said Garritv, counsel of record, was advised that 

his request hereinbefore referred to would receive considera¬ 
tion and that if said request could appropriately be complied with, 
the file would be returned to the Income Tax Unit for consideration 
and application would be made by counsel for respondent) for an 
extension of time within which to answer or otherwise move ip respect 
of the petitions; 

(5) That said request was made bv said Garrity. counsel of record, 
within sixty days from the service of the petitions upon the 
commissioner: 

(6) That within sixty days subsequent to the service of tpie peti¬ 
tions upon the commissioner, it was decided that petitioner’s! request 
by counsel might properly be complied with and the case \yas for- 
warded to the Income Tax Unit under date of December 31, f926, as 
requested, and subsequent to the latter date, counsel for the petitioner 
has been in conference with the unit; 

(7) That within the sixty days provided for by rule 14 of Rules 

of Practice of this board, counsel for the respondent prepared an 
application for extension of time in which to file answer to the 
petition; j 

(8) That said application was signed by counsel for the respondent 
on Saturday, December 18,1926, but due to a delay in transit, the said 


t 
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application was not filed with this board until Monday. December 
20.1926; 

(9) That said application for an extension of time to answer the 
petition was "ranted by this board under date of December 22. 1926, 
bv the Honorable J. G. Korner, jr.. chairman: 

(10) That the respondent has no information concerning the al¬ 
legations contained in paragraphs 6 and 7 of petitioners motions but 

denies the allegations are material: and, 

62 (11) That the respondent's application to this board for an 
extension of time to answer the petitions was made at the 

specific request of the petitioner for the accommodation of petitioner 
and of counsel, and with the view of a possible settlement of the 
cases without the formality of a hearing before this board: under 
such circumstances, the motion made by counsel for the petitioner is 
unconscionable in that he seeks to take advantage of a situation which 
arose by reason of a request for a courtesy on the part of counsel for 
the respondent: the said Garrity. counsel for the petitioner, well knew 
the practice of the bureau with respect to such matters: and that 
similar courtesies had been extended to him. said Garrity. in other 
cases. 

Now, wherefore, the commissioner prays that the petitioner’s mo¬ 
tion to vacate and for judgment be denied. 

A. AV. Gregg, 

i General Counsel* Bureau of Internal Revenue - 

Of counsel: 

Donald D. Shepard. 

Special Attorney , Bureau of Internal Revenue. 

63 Exhibit No. S 


United States Board of Tax Appeals 


Shults Bread Company, petitioner! 


vs. 


^ T T > > Docket Numbers 20652. 20653 

Commissioner of Internal Keye- ; 

nue, respondent j 


AFFIDAVIT OF RAYMOND F. GARRITY 


District of Columbia, $$: 

I. Raymond F. Garrity. on oath, say that I am the same person 
named as R. F. Garrity in a paper entitled ** Motion “ and purporting 
to be an answer to motions to vacate orders granted under date of 
December 22nd. 1926. and to enter judgment for the petitioner, filed 
in the above-entitled matters on. to wit, the 27th day of January, 
A. I). 1927. and in reply to the said document I specifically and un¬ 
reservedly state as follows: 

1. The matters and things stated in paragraph No. 1 of the said 
document are true. 

2. The matters and things stated in paragraph No. 2 of the said 
document are true, to the extent that I did confer with Donald D. 
Shepard, special attorney of the Bureau of Internal Revenue, and 
counsel of record for the respondent in the above-entitled matters, 
in the latter part of the month of November, A. D. 1926, and at all 
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I 

events prior to the first day of December I did confer with the said 
Donald D. Shepard as hereinafter stated. 

3. I did not urge, suggest, or request that the administrative file 
of the commissioner be returned to the Income Tax Unit (Sixty-Day 
Conference Unit) for the purpose of further considering one 

64 of the issues involved in said appeals with a view to effecting 
a settlement of the cases without formal hearing j before the 

board; but I did urge, suggest, and request, and I so urged, sug¬ 
gested. and requested only that a conference be granted I on all the 
issues in the cases either by the Sixty-day Conference Unit or by 
the said Donald D. Shepard himself, at which time the said Donald 
D. Shepard inquired whether tlm ouestions raised had! ever been 
passed upon by the Income Tax Unit, to which I replied that they 
had been, though in a different form than that in which they are set 
up in the petitions in the above-entitled matters, and lie then stated 
that he would have to go into the matters and if upon so doing he 
found it advisable to grant the suggested, requested, and jirged con¬ 
ference. he would do so; otherwise, not. 

4. With respect to the first part of paragraph Xo. 4 qf the said 
document, except in so far as the same accords with paragraph Xo. 3 
of this affidavit, I deny the same absolutely and unconditionally, and 
I likewise so deny absolutely and unconditionally the whole of the 
statement at the end of paragraph Xo. 4 of the said document that 
tlie said Shepard or anyone else for or on behalf of the ijespondent 
informed me at that time or at any other time that an application 
would or might be made for an extension of time within which to 
answer or otherwise move in respect of the petitions, and jl further¬ 
more say in the same connection that at the time of the sa)d confer¬ 
ence with the said Shepard in the latter part of the month of Xovem- 
ber the respondent's time to move in respect of the said petitions had 
long since expired without any application for an extension of time 
relative thereto. | 

5. I deny the matters and things set up in paragraph Xo. 5 

65 of the said document as applied to the supposed request by me 
as set out in paragraph Xo. 3, but I admit that the request 

actually made by me as set out in paragraph Xo. 3 of this; affidavit 
was made within sixty days from the service of the petitions upon 
the commissioner, and I aver that it was made more than twenty days 
after such service. 

6. I do not know whether or not it was decided to grarjt the re¬ 
quest set out in the third paragraph of this affidavit within sixty 
days subsequent to the service of the petitions upon the commissioner, 
though I do know and positively aver as the said document itself 
shows on its face that the cases were not forwarded to th^ Income 
Tax Unit or the Sixty-Dav Conference Unit until thirteen days after 
the expiration of the sixty days allowed to the commissioner within 
which to file his answer, that is to sav, until the 31st dav of Decern- 

V * I 

her, A. D. 1926. I specifically deny that subsequent to the ^aid 31st 
day of December. A. D. 1926.1 or any other counsel for the petitioner 
in so far as I know has been in conference with hte unit,'whether 
the Income Tax Unit or the Sixty-Dav Conference unit!, and I 
specifically aver that the entire facts in that regard are as [follows: 
During the sixty days preceding the filing of the petitions jin these 
matters I was in conference with Mr. John H. Frishett, of tlje Sixty- 
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Dav Conference Unit, with the view to obtaining a conference, but 

v • ™ _ 7 

because of the fact that the case had been ruled upon by the Review 
Division of the General Counsel’s Office, the said John H. Frishett 
advised me that no such conference could, or would, be granted. I 
then advised the said John H. Frishett that although the Review 
Division had decided against special assessment, which was involved 
in this case, we had had no hearings on that question because it 
GG was agreed with the unit that all the statutory questions 
would be settled before special assessment was given any con¬ 
sideration. Upon learning this the said John PI. Frishett advised 
me that if we would get the review division to write a letter advising 
the Sixtv-Dav Conference section that thev would withdraw their 

%> V 

ruling in so far as special assessment was concerned that the requested 
conference would be granted. 

I thereupon interviewed Mr. Aubrey R. Marrs. who theretofore 
was assistant chief of the review division, and who is now and was 
at the time I interviewed him an attorney in the appeals division 
of the general counsel's office, with respect to this matter. After 
explaining the circumstances to him he advised me that he would issue 
a letter allowing the Sixty-day Conference section to proceed with 
the handling of the special assessment feature of these cases. It took 
so much time for Mr. Marrs to get this letter out and our time to file 
petitions before the board was running that we decided it would b rt 
best to prepare our petitions in this case for filing with the board 
so as to protect the petitioner’s interest. This was done and the 
question of a conference with the Sixty-Day Conference Unit with 
respect to special assessment was temporarily abandoned. After the 
petitions were filed we concluded that any consideration which would 
be given us under the special assessment provisions of the law could 
not. or would not. give us the relief which would be afforded the 
petitioner if the allegations set out in the petition on the statutory 
provisions of the ! law were allowed. We thereupon within a week 
after filing the petitions advised the Sixty-Day Conference Unit 
that we did not wish a conference on special assessment at that time 
and they advised us upon looking into the matter that the case 
GT had left their section when the petition was received and that 
they had lost jurisdiction of the case and could not grant us a 
conference even if we wanted one: after the aforesaid interview in 


the latter part of November with the said Donald D. Shepard neither 
I nor any counsel for the petitioner so far as I know heard any¬ 
thing from the respondent or any of his representatives about these 
matters or either of them until about the 3rd or 4th dav of January, 
A. D. 1927, when I received a telephone message from the said John 
H. Frishett advising me that the cases were back in the Sixty-Day 
Conference Unit in the course of which telephone conversation the 
said John H. Frishett asked me if we were readv to file our brief 
on the question of special assessment, whereupon I advised him that 
we had dropped the question of special assessment for the time being, 
because of the number of statutory questions involved which would 
give us greater belief than special assessment. I then advised the 
said John H. Frishett that if I recalled correctly the question of 
special assessment was not put in the petitions we filed with the 
board and that if lie would grant us a conference on the statutory 
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points involved in the petition we were desirous of having such a 
conference. He advised me that he would assign the cjase to one 
of his men to look over and if after reviewing the case they thought 
a conference advisable they would notify me. Later on lin the day 
I discovered that I had erred in informing the said John ll. Frishett 
that special assessment was not included in our petition^ filed with 
the board in these cases. I thereupon called him on the telephone 
and advised him of the mistake and further advised Him that I 
did not think it would be advisable to file a brief or hold a confer¬ 
ence on special assessment at this point of the procedure Jn the case, 
for the reason that there were so many statutory | points in- 

68 voiced that no matter how much they allowed us on special 
assessment it would not be satisfactory to the petitioner or its 

counsel because the allowance of the statutory points would give us 
by far more relief. The said John H. Frishett than reiterated that 
he would have one of his men look the case over and if ajconference 
could be granted on the statutory points he would advise me later, 
which information I have never received. Thereafter, to jwit, on the 
5th dav of Januarv. A. D. 1927. mv office received a cOpv of the 
motion to extend time with the imprint thereon showing that it had 
been granted, and on the following day. the 6th dav of January, A. 
D. 1927, we filed the motions in these matters which are How under 
consideration, and a day or two thereafter I went to the |Sixty-Day 
Conference Unit with Mr. Leon F. Cooper, one of the other counsel 
for the petitioner in these matters, when we saw the said John H. 
Frishett, inquired of him when the papers had come bjick to the 
Sixtv-Dav Conference Unit and were informed by him that this 
occurred on the 31st day of December. A. 1). 1926. and the foregoing 
are the only interviews or communications even which I op* so far as 
1 know any of the counsel for the petition have had with tjhe Income 
Tax Unit or the Sixty-Day Conference Unit or any representative 
of the respondent since the filing of the petitions in these matters, 
except and save only that after the last-mentioned interview with the 
said John H. Frishett he telephoned to me arid advise^ me that 
the office of the General Counsel for the respondent had recalled the 
papers in these matters from the Sixty-Day Conference | Unit and 
until they should be returned to that unit he could not advice whether 
a conference would be granted or not. and except one telephone 
talk of the said Leon F. Cooper as I understand with the said Donald 
1). Shepard, and another telephone talk of the said Cooper 

69 with Mason R. Leming. assistant chief of appeals division of 
the office of the general counsel for the respondent, and an 

oral interview between the said Mason R. Leming, the said iDonald D. 
Shepard and the said Cooper and myself, which last-menitioned in¬ 
terview was not even in the nature of a conference ” and at which 
time the said Leming appeared greatly provoked at us forj the filing 
of said motions and our decision to prosecute them, evep going so 
far as, in effect, to threaten us by calling our attention very! pointedly 
to the fact that we have a great many cases pending (in which 
the petitioner here is not concerned) and find it necessajry almost 
every day to interview some member of the general counsel’s office 
and "that he wanted us to understand that he was desirous of “know¬ 
ing with whom we are dealing.” 
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7. I, of course, have no information as to when counsel for the 
respondent prepared application for extension of time in these mat¬ 
ters, or whether he did so within the sixty days provided for by 
rule 14. 

8. Xor have I any information as to when such application by 
counsel for the res?x>ndent was signed or whether it was so signed 
on Saturday, the 18th day of December. A. D. 1920. or whv it was not 

* %/ 7 % 

filed with this board until Monday, the 20th day of December. A. D. 
1920. or whether the delay in so doing was due to delay in transit, 
but I am advised and believe and accordingly aver that the respond¬ 
ent should be more specific and state exactly of what the delay in 

transit consisted if there were such delay. 

%> 

9. I deny that the application for an extension of time to answer 
the petition was granted by this board under date of December 22nd. 
1920, by the Honorable J. G. Korner, jr.. chairman, for the reason 

and solely for the reason that, as I am advised and believe 

70 and accordingly aver, he had no authority to act in the prem¬ 
ises, these matters not having been assigned to him as required 

bv statute. 

10. I further on oath say that the statements in paragraphs G and 
7 of the motion now under consideration, namely, that the applica¬ 
tion for the extension of time for filing as answer was acted upon by 
the board, in so far as it was acted upon by it at all. without notice 
to the petitioner, and that copy of the respondent's application for 
an extension of time in which to file answer, marked ‘‘Granted, 
December 22. 1926. J. G. Korner. jr., member of the United States 
Board of Tax Appeals/* was received by registered mail by me the 
attorney for petitioner, Leon F. Cooper, January 5, 1927. and the 
receipt of the same was the first notice, knowledge or information 
that the petitioner or anyone representing or acting for it. in so far 
as I am aware, ever had of the making of the said application for an 
extension of time. 

11. I specifically deny that the respondent's application to this 
board for an extension of time to answer the petitions wa made at 
the request of the petitioner, whether specific, implied, or otherwise, 
or for the accommodation of the petitioner or for the accommodation 
of counsel for petitioner, or with a view to a possible settlement of 
the cases without the formality of a hearing before this board, inas¬ 
much as the cases were not referred back to the Sixtv-Dav Conference 
Unit until eleven days after the filing of the said application or 
thirteen days after the time for filing an answer had expired, and 
the filing of an answer by the respondent to the petitions would not 
have militated in anv wav against the settlement of the cases without 
the formality of a hearing before the board, but on the contrary 

would have facilitated such settlement bv clarifying and 

V * V 

71 concretely stating the issues presented by the parties in these 
matters. I accordingly deny that the motion is unconscionable. 

that it seeks to take advantage of a situation which arose bv reason of 


any request by or on behalf of the petitioner or its counsel, and while 
I admit that I well know the practice of the bureau with respect to 
such matters I further deny that there is anv practice which in anv 
way aid,s or supports the contentions of the respondent in connection 
with the motion now under consideration. Finally, while I can not 
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comprehend the pertinency to the present cases and the tnotions now 
under consideration of such courtesies, if any, as have been extended 
to me in other cases not relating to these, 1 specifically deny that any 
courtesy has at any time been extended to me or anyone Associated or 
connected with me in so far as I know, by the respondent or anyone 
acting for him, which would give the slightest color to the contentions 
of the respondent in this connection by way of a practice, course of 
procedure or otherwise however. 

(Signed) Raymond Fi Garrity. 

Subscribed and sworn to before me this 16th day ojf February, 
A. D. 1927. 

[seal.] (Signed) Thomas C. Willis, 

Notary Public in and f or the 

District of (Jolumbia . 


Exhibit No. 9 

United States Board of Tax Appeals 


Shults Bread Company, petitioner 

vs. 

Commissioner of Internal Revenue, 
respondent 


Docket Numbers 20652.20653 


AFFIDAVIT OF LEON F. COOPER 

District of Columbia, ss : \ 

I, Leon F. Cooper, on oath say that I am one of the four counsel 
of record for the petitioner in the above-entitled matters that I have 
read the affidavit of Raymond F. Garrity about to be pled in said 
matters, and so far as my knowledge goes and facts set; out in said 
affidavit are true, my said knowledge relating primarily t<p the follow¬ 
ing matters and things, namely: 

6. Neither I nor any other counsel for petitioner, injso far as I 
know, has been in conference with either the Income Tax Unit or the 
Sixty-Day Conference Unit subsequent to the 31st day of December, 
A. D. 1926; and after the interview between the said Raymond F. 
Garrity and the said Donald I). Shepard in the latter part of Novem¬ 
ber, 1926, referred to in the aforesaid affidavit of Raymond F. Gar- 
rity. neither I nor any counsel for the petitioner, so fail as I know, 
heard anything from respondent or any of his representatives about 
the matters or either of them, until about the 3rd or 4th of January, 
A. D. 1927. at the time of the telephone conversation between the said 
Ravmond F. Garrity and the said John H. Frishett as set 
73 out in the said affidavit. On the 5th day of January. A. D. 

1927, I received a copy of motion to extend tirpe with the 
imprint thereon showing that it had been granted, and on the follow¬ 
ing dav. the 6th day of January. 1927, we filed the motions in these 
matters which are now under consideration, and a dav or two there- 
after I went to the Sixty-Day Conference Unit with flip said Ray¬ 
mond F. Garrity and saw the said John H. Frishett, and had a con¬ 
versation with him which is detailed in the aforesaid affidavit of Ray¬ 
mond F. Garrity. Thereafter, I had a telephone talk vfith Donald 


i 
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D. Shepard, and later a telephone talk with Mason R. Leming, and an 
oral interview with the said Leming and Shepard at which the said 
Garrity was present; which last-mentioned interview is correctly set 
out in the aforesaid affidavit of Raymond F. Garrity; neither the 
telephone conversation nor the said interview could l>e called “ a con¬ 
ference ” in any proper sense of the term, and I know of nothing in 
the nature of a conference since the filing of the petitions in these 
matters or of any interview or contact even between petitioner and 
respondent since the filing of the said petitions other than as set out 
in this affidavit. 

10. I further on oath say that the statements in paragraphs 6 anti 
7 of the motions now under consideration, namely, that the applica¬ 
tion for the extension of time for filing an answer was acted upon 
by the board, in so far as it was acted upon by it at all, without notice 
to the petitioner, and that copy of the respondent's application for 
an extension of time in which to file answer, marked “Granted. De¬ 
cember 22. 1920, J. G. Korner. jr., member of the United States 

Board of Tax Appeals," was received by registered mail by me 

74 January 5th. 1927. and the receipt of the same was the first 
notice, knowledge or information that the petitioner or any¬ 
one representing or acting for it. in so far as I am aware, ever had 
of the making of the said application for an extension of time. 

11. I know of no request by or upon behalf of the petitioner or its 
counsel which could constitute an excuse for the delay in filing the 
motion for an extension of time. I am well acquainted with the prac¬ 
tice of the bureau in respect to such matters as are now under con¬ 
sideration. but I know of no practice which would aid or support the 
present contentions of the respondent. 

i (Signed) Leon F. Cooper. 

Subscribed and sworn to before me this 16th dav of February. 
A. D. 1927. 

(Signed) Thomas C. Willis. 

Notary Public in and for the Id strict of Columbia. 

[notarial seal.] 

75 Exhibit No. 10 


United States Board of Tax Appeals 


Shults Bread Company, petitioner 

vs. 

Commissioner of Internal Revenue. 
respondent 


Docket Nos. 20652, 20653 


affidavit of r. e. glessner and f. j. neuland 


District of Columbia, ss : 

We, R. E. Glessner and F. J. Neuland, on oath say that we are 
two of the four counsel of record for the petitioner in the above-en¬ 
titled matters: that we have read the affidavits of Raymond F. Garrity 
and Leon F. Cooper about to be filed in the said matters, and so far 
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as our knowledge goes the facts set out in the said affidavits are true, 
our said knowledge relating primarily to the following matters and 
things, namely: 

6. Neither we, nor either of us, nor any other counsel for peti¬ 
tioner, in so far as we know, has been in conference with either the 
Income Tax Unit, or the Sixty-Day Conference Unit, subsequent to 
the 31st day of December, A. D. 1926; and after the interview be¬ 
tween the said Raymond F. Garrity and the said Donald D. Shepard 
in the latter part of November, i926. referred to in sajid affidavit 
of Raymond F. Garrity, neither we, nor either of us, noj* any coun¬ 
sel for petitioner, so far as we know, heard anything from! respondent 
or any of his representatives about the matters or either of them, 
until about the 3rd or 4th of January, A. D. 1927, ot thereafter 
76 except as set out in the affidavits of Raymond F. (jjarrity and 
Leon F. Cooper. 

11. Neither of us knows of any request by or upon behalf of the 
petitioner or its counsel which could constitute an excuse for the 
delay in filing the motion for an extension of time. We are both 
well acquainted with the practice of the bureau in respect tjo such mat¬ 
ters as are now under consideration, but neither of us know of any 
practice which would aid or support the present contentions of the 
respondent. 

(Signed) R. E. Glessxer. 


(Signed) 


Fred J. Neulaxd. 


Subscribed and sworn to before me this 16 dav of February, A. D. 
1927. 

[seal.] (Signed) Thomas C. WjiLLis, 

Notary Public in and for the District of Columbia. 


i ( 


Exhibit No. 11 

United States Board of Tax Appeals 


lx tiie Matter of Shults Bread Com-] 
panv, petitioner 
vs. 

Commissioner of Internal Revenue. 
respondent 


Docket Nos. 2065^ and 20653 


Reporter’s Minutes 


Hearing at Washington, D. C.. February 17, 1927, at 10.50 o’clock 


a. m. 


Before Hon. C. Rogers Arundell, member (presiding)! 
Appearances: 

William C. Sullivan, Esq., R. F. Garrity, Esq., arid Leon F. 
Cooper, Esq., appearing on behalf of the petitioner, 

A. H. Murray, Esq. (A. W. Gregg, Esq., General Counsel, Bureau 
of Internal Revenue), appearing on behalf of the Commissioner of 
Internal Revenue, resoondent. 

/ JL 
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PROCEEDINGS 


The Member. The Slnilts Bread Company, petitioner, versus Com¬ 
missioner of Internal Revenue. Docket 20652 and 20653. 

Mr. Sullivan. If your honor please, at the outset, as we read the 
statutes, assignments in these matters can only be made by the 
7S chairman of the board, and can only be made of the cases, not 
on motions in cases. Consequently, the board being a board 
of limited jurisdiction, and therefore it being a court of limited and 
special jurisdiction, its jurisdiction must appear on the record, and. 
accordingly, at this time, before proceeding with the matter in hand, 
we ask that there be spread upon the minutes of this hearing the 
order of the chairman constituting, your honor, a division, and the 
assignment of this case to that division. 

Our contention is based upon the provisions of section 906-a. that 

a division shall hear and decide any proceeding instituted before the 

board, and that any portion thereof, any portion of a proceeding 

assigned to such division bv the chairman thereof, and that the whole 

* 

proceeding, not merely a motion, but the whole proceeding, must be 
assigned to the division, and the record of the hearing in the event 
of any future court action must show just what the action of the 
chairman was. We ask for the record showing the constitution of 
vour honor as a division, and showing the assignment bv the chair- 
man to vour honor of this case, not merelv the motion, but the case 
itself, and that record must be spread upon the record here before we 
can proceed. 

The Member. Well, if you want it spread, it is up to you to have 
it spread upon the record. 

Mr. Sullivan. We have not the custody of it. 

The Member. Neither have I. You can get it if you desire it. 
You are not asking the board to prepare your record for you, are 
you? I)o you question the right of the division that is sitting to 
hear the case? It seems to me that it is incumbent upon you to 
prepare your record. 

79 Mr. Sullivan. If this was a court of general jurisdiction I 
would agree with vour honor, but being a court of limited 
jurisdiction, authority of your honor must appear upon the record. 

The Member. If you want in the record this authority, you will 
have to put it in the record. 

Mr. Sullivan. Your honor declines to put that in the record in 
this case? 

The Member. I certainly do. 

Mr. Sullivan. We will proceed on the theory there is no such 
record. 

The Member. You will assume what? 

Mr. Sullivan. That there is no such record constituting your 
honor a separate division and assignment of this case as a whole to 
your honor. 

The Member. Well, your assumption is entirely incorrect. 

Mr. Sullivan. That is the only assumption that we can make in a 
court of limited jurisdiction. 

The Member. The sitting member is constituted a division, and 
you are so advised. 

Mr. Sullivan. The advice does not constitute a record. 
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The Member. Very well. Is this case up on motion? | 

Mr. Sullivan. Yes, sir. 

The Member. Whose motion? 

Mr. Sullivan. The motion of the taxpayer to vacate an order 
extending the time of the commissioner to file answer, and a motion 
to enter judgment against the commissioner by default, j 

The Member. For failure to answer within 60 days? 

Mr. Sullivan. Yes, sir; and failure to file a motion I to extend 
within 60 days. j 

The Member. Has that been passed upon by the board? 

80 Mr. Murray. It has. The motion for an extension of time 
was granted on December 22d. 

Mr. Sullivan. The motion was filed on December 20, and the 
motion was granted by one member of the board on Decejmber 22d. 

The Member. Has an answer been filed? 

Mr. Sullivan. No. sir. 

The Member. I see this motion was filed on December 20th. 1926, 
for an extension of 120 days from December 18th, 1926, | and your 
point is that the 60 days having expired prior to the filijng of the 
motion, that the board is without authority to grant the extension? 

Mr. Sullivan. That is one point. 

The Member. Very well, proceed. 

Mr. Sullivan. The petitions in these matters were filed 1 ; with the 
board on the 18th day of October, 1926. and were served on the 
following day, and it thereupon became the duty of the respondent, 
the Commissioner of Internal Revenue, to move in respect to the 
said petitions, if lie desired to do so, within 20 days thereafter, or to 
file his answer within 60 days thereafter; that is to say, on or before 
the 18th day of December. 1926, or if an extension of jtime for 
either purpose was desired, timely motion therefor should have been 
made, of course, in advance of the expiration of the time proposed 
to be extended, and the motion for such extension show good and 
sufficient cause therefor. 

Instead, however. 42 days after the expiration of the] time to 
move in accordance with rule 14, and two days after the expiration 
of the time to answer in accordance with the same rule, thejrespond- 
ent filed his request for an extension of 120 days, bei^ig from 
December 18th, 1926, to April IT, 1927, within which tjo answer 

81 or otherwise move in respect of the petitions without as¬ 
signing any cause therefor, whether good and sufficient or 

not, and without service or notice or information of any kind to the 
petitioner of the filing of such application, which application was 
assumed to be granted by one member of the board, on the ;22d day 
of December. 1926, likewise without any notice of any kihd until 
and except by a copy of the said application with the stamp mark 
on the face of the same showing the granting thereof which was 
received by the petitioner’s representative on the 5th day pf Janu¬ 
ary. 1927, and constituted its first notice, knowledge, or information 
of the fact even that an application had been made for an extension 
of time. 

Thereupon, the petitioner promptly on the 6th day of January, 
1927, filed its motion to vacate the order of December 22, 1926, as¬ 
suming to extend the time for filing answer, and by the said motion 
also moved the board to enter judgment for the petitioner. 
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Following the filing of petitioners said motion, and on the 26th 
day of January^ 1927. the respondent filed its so-called further mo¬ 
tion in the above-entitled matter, copy of which was received by the 
petitioner on the 29th day of January, 1927. purporting, however, 
merely to be an answer to petitioner's aforesaid motion to vacate the 
order of December 22. 1926, and for judgment, the facts so set up 
bv wav of answer to the said motion, briefly summarized, being as 
follows: 

Subsequent to the filing of the petitions in these matters but prior 
to December 18, 1926. one of the counsel of record for the petitioner 
conferred with the counsel for the respondent, urging, suggesting, 
and requesting that the administrative file of the commissioner be 
returned to the 60-Day Conference Unit of the Income Tax 

82 Unit for further consideration of one of the issues involved 
in the appeals to this board with a view to effecting a settle¬ 
ment of the cases without formal hearing, consideration of which 
request was promised by the counsel for the respondent to the coun¬ 
sel for the petitioner, together with the assurance that if the request 
could appropriately be complied with it. would be granted, and ap¬ 
plication would be made by counsel for respondent for an extension 
of time within which to answer, or otherwise move in respect of the 
petitions: that within the 60 days allowed by the rules for answer it. 
was decided to grant petitioner’s request, and the case was forwarded 
to the Income Tax Unit under date of December 31. 1926, which, 
however, was 13 days after the expiration of the aforesaid 60-dav 
period, subsequent to which last-mentioned date counsel for petitioner 
has been in conference with the unit in respect to the matter; that 
within the 60 days allowed by the rules counsel for the respondent 
prepared an application for the extension of time in which to file an 
answer to the petition, and signed the same on Saturday. December 
18. 1926. but. due to delav in transit, the application was not filed 
with the board until Mondav. December 20th. 1926. and was granted 
by the board on December 22d. 1926. That respondent has no in¬ 
formation concerning the allegations contained in paragraphs 6 and 
7 of petitioner's motion, but. nevertheless, denies their materiality, 
the said allegations being that the application for extension of time 
was acted upon by the board without notice to the petitioner and 
that copy of the respondent’s application for such extension, marked 

Granted." was received bv registered mail bv one of the attornevs 
for the petitioner on January 5. 1927. and that the application 

83 for extension of time was made at the specific request of the 
petitioner for the accommodation of itself, and of counsel. 

and with the view of a possible settlement without hearing, where¬ 
fore the motion for judgment is unconscionable seeking to take ad¬ 
vantage of a situation which arose by reason of a request for a 
courtesy on the part of counsel for respondent, the counsel for the 
petitioner making the request well knowing the practice of the bureau 
with respect to such matters, and that similar courtesies had been 
extended to him in other cases. 

It is to be noted that the last-mentioned document is not sworn to, 
and is therefore Entitled to no consideration at the present stage of 
the matter. 

Nevertheless, the petitioner has filed the affidavits of its counsel 
which fully and completely refutes the statements contained therein. 
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i 

Furthermore, the document itself gives no excuse for not filing in 
time the motion for extension of time, and for not serving a copy of 
the same upon the petitioner’s counsel, and it is shown upbn its face 
that if reliance for such service was placed entirely upop the pro¬ 
cedure of the board that the application was filed entirely jtoo late to 
permit of timely service of the same upon the petitioner, i 

Furthermore," in so far as the purpose of the document may be to 
resist the application for judgment bv default it is wholly insufficient- 
as it is always required in such matters that the respondent make a 
showing of a substantial and meritorious defense to the claim made- 
against him, and make such showing in such detail that thje court or' 
the board before whom the matter comes for consideration can see 
that there is a substantial and meritorious defense. 

The Board for Tax Appeals was created by the revenue afct of 1924,. 
and its present constitution was determined by the act of 1926> 
whereby it was “ continued as an independent agency in the 

84 executive branch of the Government.” 

Now, with respect to the board acting in divisions, section 
904 of the act provides u the board and its divisions shall have such 
jurisdiction as is conferred upon them by Title II and Title III of 
the revenue act of 1926 and by subsequent laws.” 

Section 905 provides that “A majority of the membeirs of the' 
beard or of any division thereof shall constitute a quorum for the 
transaction of the business of the board or of the! division,, 
respectively.” 

Section 900-a provides that “ The chairman may from time to time 
divide the board into divisions of one or more members, iissign the 
members of the board thereto, and in case of a division of rpore than 
one member designate the chief thereof,” and that “ a division shall 
hear and decide any proceeding instituted before the boardj and any 
motion thereon assigned to such division by the chairman.” i 

Section 906-b states that a decision by a division and the findings 
of fact in connection therewith shall become the decision and findings 
of fact of the board. j 

Section 907-e provides that “The times and places of the Meetings 
of the board and of its divisions shall be prescribed by the cjhairman 
with a view to securing reasonable opportunity to taxpayers tp appear 
before the board or any of its divisions, with as little inconvenience 
and expense to taxpayers as is practicable.” 

It is thus apparent that before a division of the board can hear a 
matter, the chairman shall first divide the board into divisions, assign 
the members of the board thereto, prescribe the times and places of 
the meetings of the board and of its divisions with a view to Securing 
reasonable opportunity to taxpayers to appear before a (division 

85 with as little inconvenience and expense to taxpayers as is 
practicable, and assign to a specific division each p4rticular 

proceeding to be heard by it. whereupon as an incident to thej assign¬ 
ment of the proceeding motions relative thereto may be heard; by that 
division. There is no authority of law to assign motionsj per se 
irrespective of the assignment of the proceedings in which the 
motions are made. i 

Tlie Member. Do you think that the assignment has to be ^lone ink 
writing? 


366S5—29 
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Mr. Sullivan. Yes, sir; there must be a record made. 

The Member. In every case we must stop, and an order be written 
out, a specific order and assignment of that particular case? 


Mr. Sullivan. I do not want your honor to think that I am cap¬ 
tious. but my point is this, every assignment that your honor has 
made this morning, according to my belief, is absolutely void. 
Nobody but the chairman of the board can make those assignments, 
and the chairman can not delegate the power to some one else to make 
the assignments, but he has got. himself, to make every assignment, 
and he can not sit here, for example, and assign motions at all. If he 
has assigned this case to your honor, regardless of the effect of the 
motion, when the motion comes along, your honor is the one to hear 
it. and neither the chairman nor your honor has the power to reassign 
the case, and the statute does not give any such power. The statute 
gives the power to the chairman to assign the case, and once having 
assigned the case the only possible power to reassign the case would 
be based upon the mutual consent of both the parties. 

The Member. If that is so. we are in a ** straight-jacket.*' 

Mr. Sullivan. Unfortunately, if you are there Congress put you 
there and it alone can take you out. 

86 Now. entirelv aside from the elementarv constitutional rule 

* •/ «- 

that all parties are entitled to notice of all proceedings in 
their cases, the statute creating the board is specific on the point. 
Thus, section 907-a provides that “ Notice and an opportunity to be 
heard shall be given to the taxpayer and the commissioner, and a 
decision shall be made as quickly as practicable * * *. The mail¬ 


ing by registered mail of any pleading, order, notice, or process in 
respect of proceedings before the board shall be held sufficient service 
of such pleading, order, notice, or process.” 

Section 907-e provides that “ The times and places of the meetings 
of the board and of its divisions shall be prescribed by the chairman 
with a view to securing reasonable opportunity to taxpayers to appear 
before the board or anv of its divisions with as little inconvenience 
and expense to taxpayers as is practicable”; and section 906-a that 
“ a division shall hear and decide any proceeding instituted before the 
board and any motion thereon assigned to such division by the 
chairman.” 


These express statutory provisions make it clear that it was the 
intention of Congress that the taxpayer should have notice and an 
opportunity to be heard at a time and place which would subject him 
to as little inconvenience and expense as practicable, that such notice 
and opportunity to be heard should apply to every pleading, order, 
notice, and process in respect to proceedings before the board, and 
that motions should be both heard and decided. 


Consequently, to permit one side or the other, regardless of which 
it is, to present ex parte motions and have the same disposed of with¬ 
out notice to the other side and an opportunity to be heard is a plain 
and clear violation of the law. 


S7 Indeed, the rules promulgated by the board clearly emphasize 
this factL Rule 32 provides that “ Motions must be timely”: 
that “one copy will be served upon the adverse party”; which of 
course means served upon him in advance of acting upon the motion 
so as to afford him an opportunity to present anything he may have to 
present in opposition to the granting of the motion. 
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In the case of Karrick v. Wetmore, 25 App. D. C., 4l[5, 422, the 
Court of Appeals of this District, speaking by Mr. Justice Morris, 
said: j 

“The right to be heard is a fundamental right of every litigant 
under our system of jurisprudence, and under every system of juris¬ 
prudence worthy of the name; and usually it is not denied bven in the 
lawless codes of the most lawless savages; and in the right to be heard 
the first element is that of notice. The service of process, in other 
words, notice, is the essential prerequisite to the exercise (Jf jurisdic¬ 
tion bv any court. Indeed, it may be said that, strictly speaking, not 
a single step from the beginning to the end of a legal controversy can 
be taken without notice to the opposing party.” 

Some reliance may be placed by the respondent upon the! provisions 
of rule 20 that extensions of time may be ordered by the board on its 
own motion, but this is of no avail, for the reason that, without dis¬ 
cussing the validity of that rule, the extension of time was nbt granted 
in this case on the motion of the board, but instead upon a specific ap¬ 
plication must show “good and sufficient cause therefore.”) The fact 
that by rule 20 the granting of the motion is left to rest in the dis¬ 
cretion of the board does not bear at all upon the matter 1 of giving 
the adverse party notice of the making of the motion and 'an oppor¬ 
tunity to be heard thereon. 

Now, if your honor please, on the point involved here, whejn the 18th 
day of December expired, if they came in on the morning of the 20th, 
and gave us notice, and the motion was set down for hearing and they 
came in and gave every possible excuse for the delay,)the board 
88 would still be without authority or power to grant anj extension 
of time subsequent to a default, because it is a court of limited 
jurisdiction, and it can not, after a default, grant an extension, with¬ 
out special statutory authority therefor. j 

The Member. Suppose the commissioner did not file ain answer 
at all? _ ! 

Mr. Sullivan. You would have to enter a judgment by default. 

The Member. Where is the authority in the revenue act which gives 
us our authority to act in this way ? 

Mr. Sullivan. You do not need it when the revenue act sets up 
the board, and authorizes it to promulgate rules, for those rgles have 
the same force and effect as if they appeared in the revenue act itself, 
and the moment that the commissioner is in default the petitioner has 
a vested right to take judgment by default. 

The Member. Do our rules provide that where the commissioner 
is in default, that will serve to wipe out the deficiency ? 

Mr. Sullivan. No; the rules do not provide anything aliout that. 
The rules provide that the answer must be filed within 60 cf a ys, an d 
the unwritten law is that when the 60 days have expired) without 
answer the petitioner becomes entitled to a judgment by default, and 
this board can not deprive the petitioner of that right t^ take a 
judgment by default. j 

The Member. Does the law require that the board detertnine the 
true deficiencv ? i 

Mr. Sullivan. Yes, sir. 

The Member. The statute savs that the commissioner Ishall be 
given an opportunity to appear, and suppose he does not appear 
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89 does that give the board the right to say, without anything 
further, that the taxpayer does not owe the money ? Wouldn’t 

you have to offer proof just as in the case where you might take a 
judgment in default you must offer proof of the amount of your 
damages. 

Mr. Sullivan 1 . That is in a case where there is a question of dam¬ 
ages, but never in a contract case. In a contract case the judgment 
by default carries the amount with it. 

I wish to call your attention to rule 20 of the board in which it is 
stated that statements in the petition and ex parte affidavit and briefs 
do not constitute evidence. 

That is the second paragraph of rule 29, but everything in that 
paragraph is predicated upon the preceding paragraph, with rela¬ 
tion to a joinder of issues on questions of fact. If the judgment by 
default is entered in this case and the board must proceed to make 
a findings of fact, the board makes the findings of fact from the 
petition and the papers accompanying, and it is not a violation of 
the statute, and it is not a violation of the rule because it is not 
treating the papers as evidence, or as proof of anything. It is taking 
the situation as it exists, namely, that there is a judgment by default, 
which carries everything into that judgment. All of the averments 
of the petition and the accompanying papers are taken as true. 
Suppose that the commissioner came in and said under oath “I admit 
everything in the petition.” surely the board would have a right 
then to proceed upon the petition to make a findings of fact. We 
have here something more solwmn than the commissioner’s admission 
under oath. We are entitled to have this, and when the board agrees 
with us, and gives us what we are entitled to have, we will 

90 have by a judgment by default a judicial declaration more 
solwmn than the commissioner’s admission, that every aver¬ 
ment in the petition and the supporting papers is true. That is what 
the commissioner has admitted, and that admission has become 
merged into the solwmn declaration of the law by the authority of 
this board when the judgment by default is made. 

The Member. We have not any rule that I am aware of as to the 
section that will be taken where the commissioner did not answer. 

Mr. Sullivan. Xo, sir. 

The Member. For example, they used to have in the Court of 
Claims, and they may still have, a provision for general denials to be 
entered where the Government does not answer. Now, our rules 
are silent about that. But there is nothing, on the other hand, which 
says that the failure of the commissioner to answer will be sufficient 
to accept as proof the statements in the petition. 

Mr. Sullivan. Xo. sir. but take the Supreme Court of the District 
of Columbia, a court of general jurisdiction when thev amended 
their rules in 1913, the draftman of the provisions overlooked one 
express provision about taking decrees con confesse in equity cases, 
and it was not until 1924 that rule was put back, but the court never 
has hesitated for a moment about entering pro confesse decrees upon 
the principle that I am contending for, that where a party is given 
time to do a thing, and he does not do it, he has lost his right. 

The Member. You do not think there is any discretion in the board 
to grand continuances? 
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Mr. Sullivan. No, sir, and I will read your honor ail authority 
on that point in a moment. In other words, the proposition is 

91 this, if the time is running, and you want the time extended, 
you have got to come in and get it extended while ^he time is 

running. It does not do you any good to get a doctor when a person 
is dead! You have got to get him to prolong life, but if the. life 
has passed out it does not do any good for him to come back and try to 
resuscitate that life. The authorities are all to that effect and none 
to the contrary can be presented. 

Now, to proceed with this case, if your honor will indulge me, the 
only other rule which appears to be germane at the present moment 
is the provision of rule 14 that “ after service upon him of a copy 
of the petition the commissioner shall have 60 days within which to 
file an answer, or 20 davs within which to move in respect of the 
petition. 

Perhaps, the first point for consideration is the status of this board, 
as I have already stated, whether it is a judicial body or npt, though 
this does not seem to me to be very material since whatever its legal 
or judicial nature to the provisions of the Constitution of tjhe United 
States as to due process of law, and the statutory provisions already 
quoted apply with equal force. That this board is a semi judicial 
body is established by the decision of the Court of Appeals of the 
District of Columbia in Blair, Commissioner, versus CatCrlein, de¬ 
cided on January 3, 1927, and reported in vol. 2, p. 5i}4, of the 
Corporation Trust Co.’s 1927 Tax Service. 

The present content is necessarily based, in the first instance, upon 
the proposition which must be conceded by the respondent that when 
one party is in default the other has a right—has a vested right of 
which it can not be arbitrarily deprived—to take judgment by 
default. 

The Member. May I interrupt right there. In thej act there 

92 is a provision that the commissioner at any time befjore hear¬ 
ing, and during hearing, may ask for an increase in the de¬ 
ficiency. Now, suppose that we set a case down for hearing, and the 
commissioner has not answered, if he has a right under the law to 
come in and even then and move for an increase in the deficiency as 
the statute says he can at any time: he can at any time before or 
during the hearing, can he not, ask that the deficiency be increased? 

Mr. Sullivan. Yes, sir, but the moment that the judgment by de¬ 
fault is entered that is the moment of the hearing. 

The Member. In other words, the board will not set it dovm for 


hearing at all. 

Mr. Sullivan. No, sir, it will be a judgment by default, knd that 
judgment will be accompanied by a findings of fact in accordance 
with the statute and the rules, based upon the petition land the 
accompanying papers that will be submitted. There wi^l be no 
hearing, as there can not be after a judgment by default is jentered. 
The commissioner had an opportunity to be heard, and did (not take 
advantage of it. He was given 60 days’ time within Which* to 
answer. That is the prerequisite to his right to a hearing. The 
notice to him is the first step, and the second step is the filing of the 
answer. If he chooses to ignore that step, then he takes the conse¬ 
quences which the law imposes upon his action in ignoring it. The 
law does not say that he shall have no hearing, but the law does 
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say that by reason of his ignoring his right to a hearing, and his 
failure to file an answer, he has no right to a hearing. 

The Member. I think that all the statute says is the commissioner 
shall have a reasonable opportunity to be heard. 

03 Mr. Sullivan. I will state the language of the statute. 

The Member. It says notice and opportunity to be heard 
shall be given to the taxpayer and the commissioner. That is the 
language. 

Mr. Sullivan. Now, proceeding with this case, when the re¬ 
spondent is in default, he can not escape the consequences thereof 
by filing an answer or a plea, unless he first obtains the consent of 
the petitioner. That is supported by the following cases: 

Irving v. Davey, 88 Cal. 406. 

Betz v. Wilty & Co.. 116 Md. 100. 

Weldeck Co. v. Emmert. 127 Md. 470. 

A judgment by default determines the right of plaintiff or the pe¬ 
titioner to recover and the liabilitv of the defendant or the re- 
spondent. 

Green v. Hamilton, 16 Md. 317. 

Malehouse v. Inley. 18 Md. 32S. 

Loney v . Bailey, 43 Md. 10. 

McCloud v. Ximmox. 122 X. C. 437. 

Clark v. Compton. 15 Texas. 32. 

Ayreshire v. Thurman. 73 Ind. App. 57S. 

As we have already seen, this board is a quasi judicial body, but 
in the language of the court in the Oesterlein Machine Company 
case, it is “ vested with limited judicial powers.” It is accord¬ 
ingly a quasi judicial body of limited jurisdiction, and as such, upon 
elementary principles, it has no power to relieve from default. 

The Member. Do you think that the board can interpret its own 
rules as it sees fit ? 

94 Mr. Sullivan. Yes. sir; but if it makes mistakes, the court 
has the right to correct the mistakes. 

The Member. That mav be true, but it seems if vou go to the 
extreme, the board has no jurisdiction under the rules at all. 

Mr. Sullivan. Not at all. 

The Member. You would probably go to the extent of saying if 
a petition was filed, and it was not absolutely in accordance with 
the rules 100 per cent, that it was not a proper petition, filed within 
60 days. In other words, the law allows 60 days for appeals to be 
filed, and the rules of the board require that petitions be in a certain 
shape. 

Mr. Sullivan. I have never had occasion to consider that question. 

The Member. I would like for you to consider it now in this 
connection. 

Mr. Sullivan. I do not like to give an offhand opinion. I have 
given a very careful consideration to the question that I am pre¬ 
senting here, but I have not considered that, and I do not like to 
express an offhand opinion. For that reason. I ask you to excuse me. 

Now, proceeding with this case, we might well have pursued the 
course suggested by the Kansas court in Luke v. Johnnycake, 9 Kans. 
511, entirely ignoring as so much waste paper the attempted order 
of December 22nd extending the time, and we might merely have 
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filed our motion for judgment by default, which this board would 
have no alternative but to grant. 

In the light of these principles, and without stopping at this 
point to consider others which will be referred td hereafter, 

95 the present motion must turn wholly upon the question whether 
the order of December 22 was valid, and for a determination 

of this question we must consider whether the time to file answer 
or to move with respect of the petition had expired when the motion 
to extend time was hied; and if so, what was the effect of the belated 
motion either with or without notice thereof to the petitioner and 
with or without affording to the petitioner a hearing therein. 

That the time for filing answer or move had expired i^ too clear 
for argument. 

Rule 14 provides that “after service upon him of a copy of the 
petition the commissioner shall have 60 days within which to file an 
answer or 20 days within which to move in respect of the petition. 
A copy of the petition was served upon the commissioner bn October 
19, and 20 days allowed him to move in respect to the petition 
accordingly expired on November 8. and the 60 days allowed him 
to file answer expired on December 18. 

If this rule was binding upon the commissioner, his njotion was 
filed too late. Condensed to the narrowest point, therefore, the 
question immediately under consideration is nothing moite nor less 
than, What is the force and effect of rule 14? 

Considering this question we must bear in mind that the rule was 
promulgated under the authority of section 907-a of the 1926 act 
that “the proceedings of the board and its divisions shall be con¬ 
ducted in accordance with such rules of practice and iprocedure 
* * * as the board may prescribe.” 

Rule 14. therefore, has been adopted pursuant to the express statu¬ 
tory authority contained in section 907-a, and accordingly it is a 
part of the law of the land. 

96 In this connection we beg to cite Giving v. Zerbst,!255 U. S. 
11, 18. 

“A rule of the court thus authorized and made has th^ force of 
law, and is binding upon the court as well as upon the paijties to an 
action, and can not be dispensed with to suit the circumstances of any 
particular case.” Rio Grande Irrigation Co. v. Gildersleeve, 174 
U. S. 603. 

“ These rules have the force of law and are binding uponjthe court 
and upon suitors, and those who represent suitors, and they can not 
be dispensed with by the court to meet the hardships of a particular 
case.” Murphy v. Crould, 39 Appl. D. C. 363. 

In District of Columbia v. Roth. 18 App. D. C. C. 547, a motion 
was filed to dismiss the appeal upon the ground that the tiranscript 
was not filed in due time as required by the rule of court. 

The court said: 

“ By Rule XV of this court it was made the duty of the appellant 
4 within forty days from the time of the appeal entered cmd perfected 
hi the court belcrw (unless such time for special and sufficient cause 
be extended by the court below\ or the judge thereof by whom the 
judgment, decree, or order may have been rendered, such t}me to be 
definite and fixed), to produce and file with the clerk of this court 
a transcript of record m such case.’ The District of Coluinbia, the 
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appellant in this cause, not being required to give bond or costs or to 
stay execution, the appeal was perfected by the entry of the appeal; 
and the forty days allowed for producing and filing the transcript 
in this court commenced to run from the day that such appeal was 
entered, unless such period of forty davs was extended by order of 
the judge below, as provided by the rule of court. That is 

97 the settled construction of the rule. In this case, as it appears, 
an application was made, after the bill of exceptions was 

signed and filed, and after the forty days had expired, for an order, 
and an order was procured, for the allowance of an additional period 
of thirty days for filing the transcript, dating from April 3. 1901, 
the date of the order. This was clearly too late. The application 
for and obtaining the extension of the time prescribed by the rule 
should be made within the period of forty days, otherwise it is not an 
extension of a current period; but the prescribing of a new and addi¬ 
tional period: and if that can be done after the expiration of the first 
period of forty days, it may be done at any time, no matter how long 
after such expiration, and there would be in reality no limit to the 
time within which a transcript could be filed—that right being made 
to depend entirely upon the indulgence of the court below. This is 
not the intention of the rule.” * * * 

“ These rules would be of varying force, and of little value either 
to the court or suitors, and consequently very imperfect regulations 
of the subject, if their limitations and provisions could be dispensed 
with upon any and all occasions when circumstances might show a 
possible hardship to the party who had failed to observe the require¬ 
ments of the rules, whether such failure be occasioned by mistake, 
oversight, or otherwise. But these rules, so long as they remain un- 
rescinded. can not be dispensed with by the court to meet the appar¬ 
ent hardship of any particular case, in the absence of fraud. They 
have the force of law, and are binding upon the court, and upon the 
suitors and those who represent suitors.” 

98 I have also a number of other citations here, which I will 
not take the time of the board to read. I trust that you will 

give me time to file a brief. 

The Member. Yes; you will be given time to file a brief. 

Mr. Sullivan, Now, if your honor please, when December 18th 
•expired without the mot on to extend time being on file, the power 
of this board to act upon such a motion died with that day and could 
not be resuscitated by the subsequent filing of any such motion. 

This, of course, relieves us of the necessity of any particular con¬ 
sideration of the quest *on of whether or not a motion filed Decem¬ 
ber 18th would have been on time. 

Now, I want to come directly to the question concerning the United 
States as a party, and I am going to discuss, with your honor’s per¬ 
mission, the question of the statutes on default. I will not go into 
this very fully, for I do not believe that I will consume the time 
of the board in discussing it, if I am to file a brief. 

The Member. Here is the point that I want a brief on. This is 
not so much a question of the United States being a party but 
whether the failure of the commissioner warrants the findings by the 
board that there is no tax due. I do not have much doubt in my own 
mind but that we might deny the commissioner’s right to file answer, 
if he did not file it strictly in accordance with our rules, but it is 
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•quite another step to say if a tax is asserted that the fajlure of the 
commissioner to answer gives the board the right to issite an order 
saying that there is no tax due. 

Mr. Sullivan. I have nothing to add to what I have already said 
on that subject. 

99 Now, if your honor please, considering this board not as 
a semijudicial body of limited jurisdiction, but asj a court of 

general jurisdiction, the contentions of the respondent are equally 
hopeless, and this is necessarily so under the facts in thils case, and 
would be so equally had the motion been filed on December 18th, 
because, in the first place, there is no good or sufficient cause or 
any cause whatever shown in the motion as required fyy rule 20; 
in the second place, no hearing was had on the motion,j though in 
addition to the rules and statutory provisions already considered, 
sections 906-a of the statute in plain terms requires a Rearing on 
all motions, being the only authority the board or any division 
thereof has to pass upon a motion, and its language is, “A division 
shall hear and decide any proceedings instituted before the board 
and any motion thereon assigned to such division by the chairman ”; 
and, in the third place, with respect to the motion that was actually 
filed too late, it would have of necessity been heard as o| the same 
status as the present motions for judgment, each of which requires 
as a condition precedent to the successful outcome therebf for the 
respondent, that a full and complete showing be made, by affidavit 
of facts in such detail as to show to the board itself—qot merely 
locked in the mind of the commissioner—that it has a good and 
meritorious defense to the petitions. 

A default judgment will not be opened or vacated, nor will one 
be refused, as a matter of course, even in cases where the existence 
of a meritorious defense is clearly shown. 

That a defendant has a meritorious defense is an inducement to set 
aside the default, and ought to be requisite to his getting it!set aside; 
but, manifestly, it ought not to be considered as a controlling or 
conclusive cause.” Welsh v. Mastin, 98 Mo. App. ^73. 

100 I wish to cite your honor to a New York case: Where good 
and sufficient cause for setting aside a default judgment or 

refusing to enter one is not shown, it constitutes an abuse of dis¬ 
cretion to set aside the default or to refuse to enter it, a£ the case 
may be. Cascade Hotel Co. r. Orleans Real Estate Co., 137 N. Y. 
Supp. 1054, 1055. 

u The judgment will not be opened unless the defendant l^as shown 
a prima facie defense to the merits. If such a showing is made, the 
default may be set aside, provided a reasonable excuse is shown for 
not having made the defense. (Citations.) The rule is that both 
diligence and merit must be shown. (Citations.) Although it may 
be shown that the defendant has a good defense, a default will not 
be set aside if the defendant, or his attorney, has been guilty of 
negligence.” Kloepher v. Osborne, 177 Ill. App. 384. 

fc4 A party seeking the relief prayed for in this appeal ijnust dis¬ 
tinctly show, not only that he was prevented from presenting his 
defense at the proper time by some cause unmixed with negligence 
on his part, but that he has a good defense to the action brought 
against him, and his defense must be made to appear. It is not 
:sufficient to say appellant has a good and just defense, but the de- 
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fense suggested must be set out with such particularity that the trial 
court and this court may know of what the defense consists/’ Wheat 
v. Ward Countv Water Improvement District (Texas), 217 S. W. 
73.3. 

“Where, as in this instance, the judgment is regular, it can not be 
set aside, on motion, for any purpose, other than to let in a defense 
on the merits. And the rule is. that the grounds of such defense 
must l>e presented to the court in writing and verified by affi¬ 
davit. (Citations.) Front et al. v. Dodge et al.. 15 Ind 139. 

101 “ It will be observed that this showing of a good defense 
on the merits is not required by the statute, section 396, but 
the court, in the exercise of their equitable powers, have de¬ 
clared that the relief mentioned in section 396 can not be had with¬ 
out a showing by affidavit that the applicant lias a good defense on 
the merits.’* Wilis c. Browning. 96 Ind. 149. 150-1. 

We shall cite to your honor a Wisconsin case: 

“ It was made without affidavit of merits or disclosing any de¬ 
fense. There is no pretense, anywhere, that the defendant had any 
color of defense against the plaintiff’s demand, or any part of it. 
Nothing is relied on to disturb the judgment, except the alleged ir¬ 
regularities, and the motion if made in time, should have been over¬ 
ruled.” Bonnell v. Gray. 36 Wis. 574. 

In Shaffer v. Morgan. 188 Iowa 772, on a motion to set aside a 
default judgment, the affidavit merely stated that defendant had “a 
good defense.” but the court held this insufficient and said “The 
court was without authoritv in law to set aside the default under 
the showing made.” 

“ Parties seeking to be relieved from their defaults must show a 
reasonable excuse for their neglect, and must establish a meritorious 
case, before they are entitled to the favor of the court.” Clews v . 
Peper, 98 N. Y. Supp. 404, 405. 

“ It does not appear in the finding of the court that the defendants 
have a meritorious defense, which is ordinarily fatal to such a mo¬ 
tion. (Citations.) It would be idle to vacate a judgment if there 
is no real and substantial defense on the merits.” Lumber Co. v. 
Cottingham, 176 N. C. 323, 329. 

102 In Reed v. Hammond. 186 Ala. 302, 303, a motion to set aside 
a default judgment was held to be substantially and fatally 

defective for lack of “a sworn statement of the facts showing that 

V 

petitioner had a good and meritorious defense to the action, and that 
the judgment was therefore inequitable.” 

“One of the essential allegations of a motion to set aside a judg¬ 
ment is that the movant has a meritorious defense; and the facts con¬ 
stituting such defense must be set forth distinctlv.” Jewell v. Mar¬ 
tin. 121 Ga. 325, 326. 

Now. if your honor please, we come to the final question, and that 
is wdiether, conceding that the commissioner is equivalent to the 
United States, whether these rules which we have seen are binding 
on all the litigants are binding on the Government. With your 
honor’s permission, I desire to take a Federal Reporter case, that of 
United States v. Barber Lumber Co., from the circuit court for Idaho, 
169 Fed. 184. In that case it is said: 

(Thereupon counsel read extracts from the decision in the above- 
entitled case.) 
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The Member. In that case the Government was the moving party* 
and that was not a case affecting a judgment by default. ! 

Mr. Sullivan. It was a case of taking a judgment by default. The 
Government filed a bill, and the defendant filed an answer, and the 
Government filed a replication, and they sought to dismiss |the bill. 

The Member. In this case the petitioner is the moving |party, and 
the burden of proof is on the petitioner. 

In this lumber company case the burden of proof \yas on the 
United States. 

103 Mr. Sullivan. But, so far as trying to keep ttye Govern¬ 
ment or the commissioner out of something, we are ijn the same 

position, and I desire to say that the principles of the whole case and 
all the authorities are to the same effect. 

The Member. Now, take this case of the Barber Lumber; Company, 
and say that the other party was not resisting the right!to file the 
replication. Suppose they were—would you say that the court would 
have no right to allow an extension ? 

Mr. Sullivan. The court would have jurisdiction in that case, for 
that was a court of general jurisdiction. That is the distinction be¬ 
tween that case and this one. 

The Member. That brings me to this question, the question being 
whether the court in the case which you have cited would have au¬ 
thority to extend the time within which the Government iould have 
filed the replication; if it was mandatory, and he had n!o election, 
and it was an absolute rule, how could he do it; how cou^d he do it 
by consent? 

Mr. Sullivan. I don r t think he could. I do not recall in that case 
that it speaks specifically of the limiting of the time within which 
extension could be made, but motion was made to dismiss tjhe bill for 
want of prosecution on account of a delay, and when they came into 
court the defendant expressed himself as satisfied if the court would 
fix the time limit for the filing of the replication and the taking of 
proof. 

Now, if I am mistaken about that, and I do not recall definitely, 
but if I am mistaken about that, and if the rule expressly fixed 

104 the time within which the replication should be fil^d, "then I 
would say if the defendant had not consented the court would 

have had no power to give that leave, and without the consbnt of the 
defendant the court could not fyave granted that. Your| honor is 
familiar with those cases, and we will file a brief on this matter, and 
I will not take up the time of the court in discussing themi 

Now, if your honor please, the only other matter that I want to 
discuss, or that I want to cite, is the case of Kearney v. Latjterner, 50 
W. L. R., 66, decided by Mr. Chief Justice McCoy on the 2qth day of 
January, 1927. This was a case of a motion to extend the time for 
the filing of a bill of exceptions. The motion for the extension was 
filed on January 12, 1927. The time within which the billlof excep¬ 
tions should have been filed expired on January the 13th, the next 
day, and the motion was actually submitted to the court oh January 
the 17th. In other words, the difference on the face between that 
case and this is that they got their motion filed in time, but did not 
submit it until after the time expired, and the court held tliat it was 
too late. It will not take up the time of the court to recite' the facts 
in that case, but I will merely state that it was held that it came too 
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late, and that the extension of the time ought not only to be applied 
for but obtained while the time was running. 

The Member. It seems to me that if you are preparing a record, 
and you think it is material to show the authority of the member to 
hear the case, you should take steps to get it into the record, and if 
you are going to concede the jurisdiction of the member to hear your 
case, all well and good, but if you do not concede it, it seems to me 
that it is useless, unless you show the authority of the member to 
hear the case. 

105 Mr. Sullivan. If your honor please, as I said before, I am 
not making these objections to be captious, and I am not trying 

to be technical, but I take it for granted from what I do understand, 
and particularly the remark which your honor made during the 
course of the argument, it will not follow the strict procedure as I 
have suggested. As I have said before, this board is a court, prac¬ 
tically. speaking, of limited jurisdictional powers, and the most that 
can be said of it. from the point that I am now approaching, is that 
it is a court of limited jurisdiction, and it is obligatory upon that 
court to show its jurisdiction in the record in each case. The only 
purpose of my calling attention to it at the beginning was twofold— 
to call vour honors attention to the fact, and, secondly, so I would 
not be in the position later of having it said that I had waived it by 
not calling attention to it. 

The Member. What I have in mind is this, in preparing the record 
on appeal, and that is evidently what you are striving for. it will be 
incumbent upon you to see that your record is complete, and not 
expect to later fix it up by saying that it was not put in at the proper 
time. In other words, I will have some doubt as to whether the 
board will supply the things that were open to you at the time. 

Mr. Sullivan. We think that is sufficient, and we base this upon 
the line of reasoning in the case known as Lynchburg Investment 
Corporation against Rudolph, 40 App. D. C. That was a case of 
eminent domain by condemnation, and in that case it was held that 
triers of condemnation cases are limited judicial bodies, and the 
Supreme Court of the District of Columbia, when sitting in the trial 
of a condemnation case is a court of limited jurisdiction. 

106 Now, the code provided that where land is being condemned 
to widen a street, and the property owner's land is being as¬ 
sessed for the widening of that street, and that the property owner, 
whose land is being so assessed, has alreadv dedicated some land 
for the condemnation of that street in the past, that the condemna¬ 
tion jury must give that property owner the benefit, or a credit for 
the benefit, or the land dedicated. A case came on before the con¬ 
demnation jury, and before the court, the court sitting in that case, 
as it usually does here in a condemnation case, and the Government 
did not put in any testimony to show that this man had dedicated 
land, nor did it put in any testimony to show the value of the land 
dedicated, and the man himself did not put in any, and when the case 
went to the Court of Appeals on the point involved—mind you, the 
court had improperly instructed the jury as to how they were to 
determine that value-^-but. the Court of Appeals said it was the duty 
of the court itself to see to it that evidence did come before that 
jury as to the value, whether the Government or the property owner 
put it in or not. 
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The Member. Do you want to submit a brief in this case !? 

Mr. Murray. Yes, we will have to, your honor. There jjire certain 
matters in the case which I think should go into the record, and if 
my adversary and your honor desires to hear argument on our part 
at this time I would like to ask for a recess of five mihutes, and 
proceed with the commissioner's argument. j 

The Member. If you want to file a brief—as long as yc^u want to 
make an argument, or want to file a brief in the case, yqu may do 
so. Of course, this is the first time this question has b^en before 
us. AVe have assumed always that we had some discretion as to 
our own rules and that they were not hard and ^ast rules, 
107 and that we could grant an extension of time either to the 
commissioner or to the taxpayer. 

Mr. Sullivan. I think that you can, if application is made within 
the time. I 

The Member. The question that I want to be sure of ir^ this case 
is, is it) right to grant a default judgment in a case of this kind. 
A\”e have not had that case up before us before. I have not any 
doubt but that we can say to the commissioner, “ You can nek answer, 
if 3 r ou do not answer in accordance with our rules," but it! seems to 
me quite another thing that, for instance, in a case where the tax 
is one million dollars, we will sav, and the commissioned has not 
answered within the time prescribed, that the board immediately 
can issue an order that this taxpayer does not owe the Government a 
cent, without any showing on the part of the taxpayer as to what 
the facts are, and that we sav in that case that there has been a 
default, and therefore the amount of the tax asserted by jthe com¬ 
missioner has been assented to by him, and that because ah answer 
has not been filed, automatically he has assented to the amount, or 

A/ i w 

he assents to the wiping out of the amount of the tax involved. At 
the outset I want to sav that is a very grave question. j 

Mr. Sullivan. Let me say, your honor, that I do not believe that 
you could say that the commissioner can not file an answer unless 
you find a default. The Supreme Court of the United Spates has 
said that the party can not be deprived of his right to file aiji answer, 
or to file a plea. In other words, I think that you are ini this po¬ 
sition. that you have got to grant a judgment by default!, or you 
have got to give the commissioner a right to file anj answer. 
10S Mr. Murray. If your honor please, there are certain ele¬ 
ments of equity that enter into this situation. Myl learned 
adversary averted to the fact that good and sufficient caus^ has not 
been shown for the delay in filing this answer two days latej 

The motion of the commissioner sets forth certain facts Which are 
not only material, but which show that he was, in fact, niisled by 
the attitude of counsel for the petitioner himself, and that his action, 
or his courtesy in extending to him certain rights in connection with 
the hearing of this case, subsequent to the filing of the petition has 
been the cause, if not the fact that caused, this action to have been 
filed before the board. j 

In paragraph 1 of the commissioner’s motion it is admitted that 
the petition was filed under date of October 18,1926. and that a copy 
of the petition was served on the commissioner on October tjhe 19th. 
That under the rules of the board the Commissioner would 'have 60 
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days to answer, and that the last date for the filing of that answer 
would be December 18th, 1926. 

I call your honor’s attention to the averments of this motion, and 
to the fact that subsequent to the filing of the said petition in this 
case, but prior to December 18,1926, Mr. R. F. Garritv, one of counsel 
of record in these appeals, conferred with counsel for the respond¬ 
ents, and appeared before the general counsel, and that this said 
Garritv urged, suggested and requested that the administrative file 
of the commissioner be returned to the Income Tax Unit, that is, 
the 60-Dav Conference Unit, for the purpose of further considering 
one of the issues involved in said appeals with a view of effecting a 
settlement of the case without formal hearing before the board. 

109 I wish further to sav that the said Garritv. of counsel of 
record in this case, was advised that his request would receive 

consideration, and that if his said request could be appropriately 
complied with, the file would be returned to the Income Tax Unit 
for consideration, and application would be made by counsel for the 
respondent for an extension of time within which to answer, or 
otherwise move in respect of the petition. 

Now. if your honor please, the time drew to a close. Consulta¬ 
tions were held bv members of the general counsel’s office with the 
representatives of the taxpayer relative to a further consideration 
of this case, and it was understood that a motion for 120 days, which 
is the usual custom in cases of this character, would be filed with the 
Board of Tax Appeals on account of the pressure of work in the 
general counsel’s office. As your honor knows, for some time past 
the general counsel’s office has filed motions of this character in the 
hope and expectation that the Income Tax Unit may be able to 
arrive at some determination with counsel for the petitioner, and 
stipulate the case prior to the due date of the filing of the commis¬ 
sioner's answer. 

The motion in question was prepared on December 18th. and it 
was signed by the general counsel on Saturday, and due to the delay 
in transit did not reach the Board of Tax Appeals until the follow¬ 
ing Monday. The motion was granted by the board on December 
22d, four days after the due date of the answer. 

110 Now, let me call vour honor’s attention to the fact that here 

7 ft/ 

is a case where the counsel for the petitioner comes before the 
general counsel’s office with a request for further consideration of the 
case, and with a request that the case go back to the Income Tax 
Unit, and with a request that the Income Tax Unit take into con¬ 
sideration the facts of the case, and that there be a delay in the filing 
of the answer in the case so that some of the matters, if not all of the 
deficiency may be stipulated, and I submit to your honor that counsel 
for the petitioner by his motion has violated every principle fairness, 
and by insisting upon his motion, he prostitutes the courtesies of the 
office of the general counsel, the courtesies which have been extended 
to him, and aborts the privileges given him by the general counsel’s 
office in permitting this case to go back to the Income Tax Unit. 
Counsel had every wish complied with in connection with the fur¬ 
ther consideration of his case, and yet he now seeks to bar the com¬ 
missioner from any rights that he may have because he has failed to 
file a motion for an extension of 120 days of time within which to 
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file his answer, and which was filed regardless of the fact that the 
case at that time was being prepared for transmission to the Income 
Tax Unit. The motion, your honor, I will state, was prepared in 
time, and it was signed by the general counsel on the la$t day, and 
it appears to reached the Board of Tax Appeals, it is admitted, due 
to in transit two days late, and it did not reach the Board Of Tax Ap¬ 
peals in order to be approved and filed of record on tile last date 
prescribed. 

Mr. Sullivan. That is not admitted. We can not adnjiit that. 

Mr. Murray. I admit, that you will not admit anything. 

Ill Now, regardless of this fact, I submit that every principle 
of equity, and more especially because of the fact that the 
commissioner was then engaged in negotiations looking to the final 
settlement of this case, and that the delay in this case whs solicited 
bv counsel for the petitioner, that the motion granting the extension 
of time should be upheld, and counsel’s motion should be! denied. 

I might further state that I am informed by counsel fdr the com¬ 
missioner that- # 

Mr. Sullivan. I object to any statement of fact that is not on 


this record. 


The Member. Confine yourself entirely, Mr. Murray, to jthe record. 

Mr. Murray. Then I ask that I be allowed to produce I Mr. Shep¬ 
hard, of the general counsel’s office, and make him a witness on 
behalf of the Government to prove these assertions which, have been 
set forth in the commissioner’s motion. I want to show that these 
statements contained in this motion are not made for the purpose of 
bolstering up the commissioner’s motion, but that they are made upon 
representations made to Mr. Shephard by counsel for the petitioner, 
Mr. Garritv. 

I think that this is nothing more nor less than an attempt to stab 
the commissioner in the back when the commissioner is making every 
attempt to concede, if possible, these allegations, and these averments, 
and these statements made by counsel as to certain matters! which the 
Bureau of Internal Revenue has not taken under consideration. 

I submit that if counsel denies these statements which are made 
as the basis of the commissioner’s motion, that the commissioner should 
be permitted at this time to produce the counsel who has had charge 
of this case, and let him testify as to the statements which he has 
made. 

112 I might state for your honor’s information that Mr.!Shephard 
is now engaged with the general counsel in the trjial of the 
Couzens case, and therefore that the burden of the handling of this 
motion falls upon my shoulders. 

Mr. Sullivan. Personally, I should like very much to have an 
opportunity to cross-examine Mr. Shephard. The only objection is 
that I do not want to waive the rules of law regarding this case and 
forbidding the production of anything but affidavits on such a motion 
as the present one, but I would like to have the opportunity to ex¬ 
amine Mr. Shepherd. 

Mr. Murray. I should like, if your honor please, to have tjhe oppor¬ 
tunity of introducing the witnesses in this case so as to show your 
honor as a matter of procedure that no case is ever transmitted to 
the Bureau of Internal Revenue unless there has been a request for 
further consideration by counsel for the petitioner himself. | 


i 
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The Member. Well, if you want an opportunity to call Mr. 
Shepherd, I will give you the opportunity, and we will call him at 
9 o ? clock to-morrow morning. 

Mr. Sullivan. Can you not make it at some other time? 

The Member. Would Monday morning suit you? 

Mr. Sullivan. If that is the most convenient time. However, I 
would rather make it Monday afternoon. 

The Member. I think we have a board meeting on that day. and 
Tuesdav, Thursday, and Saturday. Suppose we make it for Monday 
at 9 o'clock or 9.30. 

Mr. Sullivan. We will also have the privilege of putting Mr. 
Garrity and other gentlemen on the stand ? 

113 The Member. Yes. 

Mr. Sullivan. And we will be given 30 days to file simul¬ 
taneous briefs? 

The Member. Yes, you will be given ample time within which to 
file briefs. 

(Thereupon the further hearing of the above-entitled matter was 
continued, the date of said hearing to be hereafter determined.) 

114 Exhibit Xo. 12 


Thp United States Board of Tax Appeals 


In the Matter of Siiults Bread Com- 
pany, petitioner 

vs. 

Commissioner of Internal Revenue. 

respondent 


Dockets Xos. 20652, 20653 


Reporter's Minutes 


Hearing at Washington, D. C.. Friday. March 18, 1927, 9.15 a. m. 

Before Hon. C. Rogers Arundell, member (presiding). 
Appearances: 

William C. Sullivan, Esq., R. F. Garrity. Esq., and Leon F. Cooper, 
Esq., appearing on behalf of the petitioner. 

A. H. Murray, Esq. (A. W. Gregg. Esq., general counsel, Bureau 
of Internal Revenue), appearing on behalf of the Commissioner of 
Internal Revenue, respondent. 


proceedings 

The Member. Shulls Bread Company, Docket Xos. 20652 and 
20653. This case comes pursuant to an order of continuance dated 
March 7th, 1927. for further consideration. 

115 Mr. Sullivan. If your honor please, without waiving the 
position we took when we last appeared before the board, that 
the jurisdiction must appear of record, and it is not our place to make 
that record, we desire, nevertheless to undertake this morning, reserv¬ 
ing that point, to put in a little proof on the question of record, and 
I will ask Mr. Gamble to take the stand. 
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Whereupon B. D. Gamble, was called as a witness by and on behalf 
of the petitioner, and having been first duly sworn, testified £s follows: 

Direct examination by Mr. Sullivan : 

Q. Please state your full name. 

A. B. D. Gamble. 

Q. And your occupation ? 

A. Clerk of this court. 

Q. You are the custodian of its records, are you? 

A. I am. 

Q. I understand that sometime last summer an order was made by 
the chairman constituting divisions of the board; am I correct? 

A. That is correct. 

Q. Will you please read that order into the record ? 

A. “ In line with the plan as heretofore outlined and as discussed in 
the board meeting of last Tuesday, the following divisions j and parts 
are announced: 

“ Part 1: Mr. Marquette, Division No. 1; Mr. Trammel, Division 
No. 2: Mr. Murdock, Division No. 3. 

116 “Part 2: Mr. Littleton, division No. 4; Mr. Smitli, division 
No. 5: Mr. Trussel, division No. 6. 

“Part 3: Mr. Arundell, division No. T; Mr. Lansden, division No. 
8; Mr. Van Fossan. division No. 9. 

“Part 4: Mr. Sternhagen. division No. 10; Mr. Phillips, division 
No. 11; Mr. Love, division No. 12. 

“ Part 5: Mr. Green, division No. 13; Mr. Morris, division No. 14; 
Mr. Milliken, division No. 15. 

** Mr. Koerner. division No. 16. not assigned to parts. 

“ It is requested that the division records of the preexisting divi¬ 
sions be closed out in the final report as of July 1, 1926, anti that the 
individual members take up their cases on individual records, begin¬ 
ning as of July 1, 1926. 

J. D. Koerner, Jr., Chairman” 

’ I 

I 

Q. Mr. Gamble, will you please produce the order or record in any 
other form of the chairman of the assignment to any division of the 
two cases we are now considering, the Shults Bread Company cases, 
Dockets 20652 and 20653. or either of them? 

A. I am unable to produce any specific written order for those 
cases. ! 

Q. That means there is none, does it ? 

117 A. So far as I know, there is none. 

Q. I understand the custom was to make an assignment at 

the beginning of each week for that week? 

A. That is correct. 

Q. Please produce the assignment for the week of December 20 r 

1926. 

A. There is no assignment for the week of December $0, 1926,, 
for the reason that no court hearings were held that week. [ 

Q. Please produce the assignment for the week of February 12 T 

1927. | 

The Member. Week of what? j 

Mr. Sullivan. February 12th. That is the way he has it jdated. 


36685—29 
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The Member. Not the week of February 12th; February 12th was 
Saturday. 

Mr. Sullivan. Make it the week of February 14th. 

The Witness. This assignment is dated February 12th and applies 
to the week of February 14th, 1927. “The following members are 
scheduled to sit ” and they are assigned to hearing rooms as indicated, 
44 Mr. Morris h hearing room No. 1; Mr. Trussel No. 2; Phillips. No. 3; 
Murdock, No. 4; Littleton, No. 6. J. G. Koerner, jr., chairman.” 

By Mr. Sullivan. 

Q. Am I correct in understanding from all that you have said 
that there is no record of the assignment of either of these two cases 
at any time, either to the chairman or to Judge Arundell? 

A. So far as I know, not bv written order. 

Q. I say no order? 

A. I do not know there is a verbal order with regard to the assign¬ 
ment of the Shultz Bread cases for February 14th— 

118 wasn't it? 

The Member. 17th. 

Mr. Sullivan. We move to strike out the statement of the witness 
as to the oral order, as not being a matter of record with which we 
are not concerned. 

The Member. I will leave it in the record and denv the motion to 

* 

strike. Over vour objection I will state in the record that I was 
designated verbally by the chairman to hear the motion calendar of 
February 17th. 1927. which included the case of the Shults Bread 
Company, Dockets 20052 and 20653. 

Mr. Sullivan. Does your honor object to my asking a question? 

The Member. No. 

Mr. Sullivan. I don ? t want to put myself in the position of cross- 
examining. That oral assignment did not contemplate specifically 
these two cases, except that they were included in the business of 
the day? That is. you were not assigned these two cases specifically, 
further than as they were included in the day calendar you were 
considering that day? 

The Member. That is true. In other words: the calendar was 
made up. and included on the calendar were those two cases, and I 
was assigned to hear those two cases on motion, together with other 
motion cases that were on the calendar for that day. 

Mr. Sullivan. You were assigned by the chairman? 

The Member. Verbally by the chairman. 

(Witness excused.) 

Mr. Murray. If your honor please, I would like at this time 

119 to move as of record Mr. P. C. Alexander of the general coun¬ 
sel's office. 

The Member. Very well. 

Mr. Murray. At the conclusion of the argument the other day, 
your honor, counsel for the petitioner raised the question as to 
whether or not evidence as to the merits of the commissioners de¬ 
fense in this case should be by affidavit or not. He cited the fact 
that the rules of the Federal court prescribe testimony of this char¬ 
acter in the form of affidavits, at which time I suggested the fact 
that the rules of the board made no such provision. 
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I 

However, in order that the hearing may be expedited, we are here 
prepared to submit in affidavit form the testimony of the Govern¬ 
ment’s witnesses in these cases. 

I offer the affidavit of Mr. T. M. Mather, special attorney in the 
office of the general counsel; the affidavit of Mr. C. El Adams, 
special attorney in the office of the general counsel; the affidavit of 
Mr. D. D. Shepard, special attorney in the office of the general 
counsel, and the affidavit of Mr. John H. Frischat, assistant chief 
of the Sixty-Day Conference Division of the Income Tax Unit 

Mr. Sullivan. If your honor please, the only possible exception 
I could have, and the only objection I do have to the affidavits is that 
I have not seen them. 

The Member. You are entitled to see them. 

Mr. Sullivan. May I ask if you contemplate following this up 
by witnesses on the stand ? 

Mr. Murray. We will dispense with witnesses on the stand. 

Mr. Sullivan. Then I will dispense with objection and ask that 
I be given five days to examine the affidavits and file [affidavits 

120 in reply. I am not familiar with these facts and will have 
to confer with people who are familiar with them, | to check 

the affidavits and see if there are counter affidavits to file here. 

At the conclusion of the last session we were to fix the ijnatter of 
briefs, and I think we could fix the time to file the affidavits!now and 
the time to file briefs and close this session. j 

The Member. As I understood the last time, the commissioner was 
going to call witnesses. You suggested that that procedure ^vould be 
satisfactorv to you. and you would have a chance to cross-examine. 

Mr. Sullivan. No; I said, without waiving my point [that the 
matter should not be heard except oh affidavits, if your honor was 
willing to give me the benefit of preserving my point, I would like to 
have an opportunity to cross-examine the other side. Of (jourse, if 
they are willing to submit it in what I consider the proper! way, on 
affidavits, I would much prefer to have it come up that way! 

Mr. Murray. I want your honor to understand that we are| not con¬ 
ceding this point; that the rules do not prescril>e the filing of a de¬ 
fense in the manner in which we have done it. The concession is 
made merely to expedite this hearing this morning. We do not waive 
the point, but we are willing for tne purpose of the argument here 
this morning to submit the testimony of these witnesses in ,affidavit 
form. On the other hand, if counsel is to be given five days }n which 
to reply to these affidavits on behalf of the commissioner we should 
also wish an opportunity to reply to the affidavits on behalf of the 
petitioner. 

121 The Member. I take it there is some limit. 

Mr. Murray. We haven’t been served with copies pf their 
affidavits. 

Mr. Sullivan. They were filed with the board in ample tiihe. We 
supposed you had been served with copies before this. 

The Member. That is true. As I understand it, the rule£ of the 
board require that the papers be filed with the board and tl^e board 
attends to the service. If you didn’t receive them, it is a lapse on the 

E art of the board, but I believe you have seen them, evenj if you 
aven’t been served with them. 

Mr. Murray. I have examined them. 
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The Member. Well, I take it you are not inconvenienced or taken 
b u surprise by the failure of formal service. 

Mr. Sullivan. My suggestion is that we fix a thirty-day period for 
the filing of briefs and we fix, instead of five days, ten days, in which 
to file briefs in reply to these, with the understanding that we will 
serve proof of such briefs on the other side at the end of five days. 

The Member. Briefs or affidavits? 

Mr. Sullivan. Affidavits. And that each side file one set of reply 
affidavits within ten days from this date. Will that be agreeable to 
you, Mr. Murray ? I don’t want to ask that we have the last word on 
this. But, as your honor suggested, there should be some limit to it. 
I will undertake in five days, but will probably do it by Monday, 
to send to Mr. Murray drafts of our affidavits. If we have no 
word from him about it within the ten days, then we will 

122 assume there is no occasion for conference. If he finds any¬ 
thing to contradict, let him get in touch with us, communicate 

with me. and we will meet him and we will then get down to the 
last point of dispute and each side may file their affidavits on those 
points and get the affidavits in within twenty days from that date— 
let the briefs and the affidavits be filed simultaneously. 

Mr. Murray. If your honor please, the general counsel at this 
time does not desire to be produced from arguing the case before 
the board. 

The Member, The first question that I understand we have before 
us is the suggestion of counsel for the petitioner that he have five 
days to reply to the affidavits you have filed. Have you any objection 
to that ? 

Mr. Murray. There is no objection. 

The Member. Now. if that is granted. I understand that you pro¬ 
pose to show to the general counsel the affidavits that you will file. 
Is that the idea ? 

Mr. Sullivan. Yes, sir; as soon as they are prepared. We will 
probably have those this afternoon, because if we adjourn now we 
will practically have all day to do this. I will take them right down 
to my office and go over these affidavits. 

Mr. Murray. If your honor please, there is one further request 
that I have to make, and that is. after examining the reply briefs— 
that is. the repjy affidavits of the petitioner, that we be given the 
right to submit the affidavit of Mr. M. B. Lenning. of the general 
counsel’s office. jnasmuch as the testimony he can give we expected 
to use in rebuttal. 

123 Mr. Sullivan. That is, after you see the affidavits we are 
going to prepare ? 

Mr. Murray. Yes. 

Mr. Sullivan. Whv wouldn’t it be better to give us the affidavit 
now ? 

Mr. Murray. That will be agreeable, if you will give us until 
Wednesday within which to draw the affidavit. 

The Member. It seems to me that is a pretty long time to draw 
an affidavit, five days. 

Mr. Murray. Will vour Honor <rrant us until Monday, then? 

The Member. Yes. you may have until Monday, and will you 
serve a copy on the petitioner ? 

Mr. Murray. Yes. vour honor. 

/ %/ 
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The Member. And then five days from Monday within! which to 
file the counter affidavits; that would be the 26th, Saturday. 

Mr. Sullivan. I think we will have our affidavits ready this 
afternoon. 

The Member. All testimony in the form of affidavits will have 
to be in to the board by the 26th. 

Mr. Sullivan. I suggest that instead of 30 days from this date 
for the briefs that it be made 30 days from Monday. 

The Member. I understood that there would be some further oral 
argument. i 

Mr. Murray. If your Honor please, we will dispense witjh further 
oral argument on the case and submit it on brief. 

The Member. We will have brief due from the petitioner on the 
18th of April, and allow the commissioner 20 days from that date 
to reply, which will be the 9th of May; and we will allow the 
124 petitioner until the 19th of May for a further reply brief. 

Mr. Murray. If your honor please, at this time I should like 
to offer the answers of the commissioner which have not as! yet been 
filed in this case. This is under authority of the order of the board 
granting an extension of time on December 22nd to April lyth, 1927. 
The answers under that order of the board are timely and y\e there¬ 
fore ask leave to file them this morning. 

Mr. Sullivan. Of course I will have to object to that. 

The Member. I will hold the latter under advisement pntil the 
whole question is decided. j 

Mr. Sullivan. What I was going to suggest, in line with my argu¬ 
ment as to the way they should present the matter, is that these 
answers be filed as exhibits on this motion, not as answers peii se ; then 
if your honor or the board does decide against me, you can allow those 
exhibits to stand as answers. 

Mr. Murray. If your honor please, I think these answers are filed 
fully within the rules of the board and more specifically inj compli¬ 
ance with the order of December 22, 1926. Therefore there! is abso¬ 


lutely no occasion for filing the answers as exhibits in the cpse. 

The Member. Inasmuch as there is a postponing order of the board 
which has never been revoked, which permits the extension |of time, 
I think it is entirely proper to present the answers, but in j view of 
what has arisen I am not going to receive them to-day, but \jcill wait 
until the whole question is decided. 

I want to say that this is a troublesome question, and I hope in the 
briefs that both sides will frankly meet the cases that seem against 
them. What little review I have made of the matter seems to 
125 me that there are some authorities on both sides of this question. 

I hope you won’t simply take the cases that seem to support you 
and just leave the rest in the air, but take those that are against you 
and try to distinguish them and let us know what applies to a proceed¬ 
ing of this sort and what does not, because this is just one qf many 
cases that involve this question and it is important. 

Mr. Sullivan. On the jurisdictional question, since I have argued 
it so fully already, I might add for the information of your hopor and 
the other side that the case of the Southern California Loap Asso¬ 
ciation decided by the board in the opinion by Judge Koerner and 
reported in 4 Board of Tax Appeals at 223, seems to conclusively 
settle in our favors all questions of jurisdiction raised by us, so that 


i 

i 
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under that decision it seems to be clear that under the record made 
here this morning Judge Koerner’s order of December 22nd is abso¬ 
lutely void and your honor has no authority to sit in this case. 

The Member. What bothers me on that is. if I have no authority, 
then nothing that I can decide in your favor will have any weight. 
The only thing to do would be to go back and do the whole tiling over 
again. 

Mr. Sullivan. That is just the trouble. 

The Member. That point is usually made by the parties opposing, 
rather than the moving party. 

Is there anvthing further ? 

Mr. Sullivan. No, sir. 

Mr. Murray. No, your honor: we have nothing. 

The Member. Then the case will stand submitted as indicated. 

(The above and foregoing is all the proceedings had and testimony 
heard on the hearing of the above proceedings; whereupon at 9.45 
o'clock a. m. the hearing in the above-entitled matter was closed.) 

126 Exhibit No. 13 


United States Board of Tax Appeals 
Shultz Bread Company, petitioner | 


v. 

Commissioner of Internal Revenue, 
respondent 


Docket Nos. 20652 and 20653 


affidavit 

T. M. Mather, being first duly sworn, according to law, deposes 
and states as follows: 

(1) That he is employed as a special attorney in the office of the 
General Counsel, Bureau of Internal Revenue, Washington, D. C., 
and has been so employed since the first day of September, 1926. 

(2) That he knows Mr. R. F. Garrity, counsel of record in the 
appeals of the Shultz Bread Companv, docket numbers 20652 and 
20653. 

(3) That during the month of November or the early part of 
December, 1926, the said R. F. Garritv called at the office of the 
general counsel and upon your deponent relative to the appeals of 
the said Shultz Bread Company, docket numbers 20652 and 20653, 
and reguested that said appeals be referred to the Sixty-Day Con¬ 
ference Division of the Income Tax Unit for the purpose of a 
conference. 

(4) That during the course of the said conference the said R. F. 
Garrity stated that the issues involved in said appeals, hereinbefore 
referred to, raised certain issues, which in his opinion, could be dis¬ 
posed of in the Sixty-Day Conference Division of the Income Tax 
Unit without the necessity of a formal hearing before the United 

States Board of Tax Appeals. 

127 (5) That the said R. F. Garrity was advised bv your de¬ 

ponent that the said appeals had not been assigned to him for 
trial; that he had not gone into the merits of said appeals; that said 
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appeals were assigned to D. D. Shepard, another special attorney in 
the office of the General Counsel, Bureau of Internal Revenue, and 
that any agreement relative to referring said appeals to the Sixty-Day 
Conference Division of the Income Tax Unit would have tp be made 
with the said D. I). Shepard. 

(6) The said R. F. Garrity was further advised by your deponent 
that the said D. D. Shepard, who was at that time not present in his 
office, would be unable to confer with the said R. F. Garrity for the 
next few days and suggested that the said R. F. Garrity retujrn within 
four or five days at which time it was expected a conference could 
be arranged with the said D. D. Shepard, and that the said D. D. 
Shepard would be advised of his request. 

(7) Your deponent further states that within four or jfive days 
after the date of the first conference, hereinbefore referred to, the 
said R. F. Garrity did call upon the said I). D. Shepard; that your 
deponent was present at the conference between the sajid R. F. 
Garrity and the said D. D. Shepard and that your deponent specifi¬ 
cally heard the said R. F. Garrity request that the said appeals of 
the said Shultz Bread Company, docket numbers 20652 and 20653, 
be referred back to the Sixty-Day Conference Division of the In¬ 
come Tax Unit for further consideration. 

(8) Your deponent further states that said D. D. Shepard did 
then and there advise the said R. F. Garrity that the determination 
of whether or not the appeals should be returned to the Sixty-Day 

Conference Division of the Income Tax Unit was la matter 


12S within the discretion of the office of the general counsel; that 
if he. the said D. D. Shepard, should determine that} said ap¬ 
peals might properly be returned to the aforesaid division of the 
Income Tax Unit, that lie would take steps to comply with the request 

of R. F. Garritv. 

& 

(9) Your deponent further states that it is the custom of the spe¬ 
cial attorneys in the general counsel's office in referring appeals to 
the Sixty-Day Conference Division of the Income Tax Unit, in all 
appeals in which an answer to the petition has not been filed bv the 
Commissioner of Internal Revenue, to request an extension of 120 
days in which to answer or move with respect to said petition prior 
to referring said appeal to said Sixty-Day Conference Division of 
the Income Tax Unit. 

(Signed) T. M. Mother. 

Subscribed and sworn to this 17th day of March, A. I). 1927. 

[seal.] (Signed) George W. KreIs, 

Notary Public, 


129 Exhibit No. 14 

I 

AFFIDAVIT OF G. E. ADAMS 

For the past two years I have been employed in the appeals divi¬ 
sion of the office of the General Counsel of the Bureau of Internal 
Revenue, and one of my official duties during the month of Decem¬ 
ber, 1926, was to sign the name of the general counsel, A. W. Gregg, 
to motions to be filed with the United States Board of Tax 'Appeals 
requesting an extension of time in which to answer or move in re¬ 
spect to petitions filed with the said board. 
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I have examined two motions filed with the United States Board 
of Tax Appeals each requesting an extension of time from Decem¬ 
ber 18,1926, to April IT, 1927, in which to answer or otherwise move 
in respect to the petitions recorded as docket numbers 20652-20653 
and filed in the name of Shults Bread Co., and find that the said 
motions show upon their face that they were filed with the Board of 
Tax Appeals on December 20, 1926. I am. therefore, able to certify, 
and do certifv as a fact, that I signed A. W. Gregg's name to the 
said motions on or before December 18. 1926. knowing that I did 
not sign A. W. Gregg's name to any paper on Sunday, December 
19, 1926, or Monday, December 20, 1926. I was not at the office 
of the general counsel on either Sunday. December 19, 1926, or 
Monday, December 20, 1926. 

(Signed) G. E. Adams. 

Sworn to and subscribed before me this 17 day of March, 1927. 

My commission expires Nov. 30. 1927. 

[seal.] (Signed) George W. Kreis. 

130 Exhibit Xo. 15 

s 

United States Board of Tax Appeals 

Shults Bread Company, petitioner 

v8 ‘ [ Dockets Xos. 20652,20653 

Commissioner of Internal Revenue. Re-| 

spondent ; 


affidavit 

D. D. Shepherd, being first duly sworn according to law, deposes 
and states as follows: 

1. That he is employed as a special attorney in the office of the 
General Counsel, Bureau of Internal Revenue, Treasury Department, 
and have been so employed continuously for over two years. 

2. That he knows Mr. R. F. Garritv, counsel of record in the 

» 

appeals of the Shults Bread Company, docket numbers 20652 and 
20653. 

3. That subsequent to the filing of the petitions in the above-en¬ 
titled appeals, but prior to December 18, 1926, said R. F. Garrity 
called upon your deponent at the office of the general counsel. 

4. That to the best of your deponent’s knowledge and belief the 
date when the said Garrity called upon your deponent was on or 
about December 1st, 1926. 

5. That the said Garrity called at your deponent’s place of business 
relative to the appeals of the Shults Bread Company, docket numbers 

20652 and 20653. 

131 6. That the said Garrity there conferred with your depo¬ 

nent with respect to said appeals. 

7. That during said conference the said Garrity requested, urged, 
and suggested that the administrative files involved in these appeals 
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be returned to the Income Tax Unit (particularly the 6(f-Day Con¬ 
ference Division) for the purpose of considering or further con¬ 
sidering one or more of the issues involved in said appeals, and with 
a view to effecting a settlement of the cases without fornkal hearing 
before the Board of Tax Appeals. ! 

8. And your deponent further states that the said Gjarrity was 
advised by your deponent that his request, to wit, the return of the 
said files to the Income Tax Unit, would receive consideration. 

9. That it is your deponent’s best recollection that the siid Garrity 
was further advised by your deponent that if the request !of the said 
Garrity hereinbefore referred to could appropriately bfe complied 
with, the said files would be returned to the said Income Tax Unit 
for consideration, and application would be made by counsel for 
respondent for the customary extension of time withiij which to 
answer or otherwise move in respect of the petitions. 

10. That your deponent has received numerous requests similar 
to that made by the said Garrity from counsel for petitioners in 
other cases, and it has been his (deponent’s) practice to advise coun¬ 
sel for petitioners that counsel for respondent would, if their request 
be granted, move the board for an extension of time wifhin which 
to answer or otherwise move in respect of the petitions. 

11. Your deponent further states that within sixty days 

132 subsequent to the service of the petitions in the aforesaid ap¬ 
peals upon the Commissioner of Internal Revenue, to wit, on 

or before December 18. 1926, he decided that the aforementioned 
request of the said Garrity might properly be complied wiith. 

12. That upon reaching this decision, vour deponent prepared a 
memorandum addressed to the said Income Tax Unit transmitting 
the said files to said unit. 

13. And your deponent states that at or about the sam4 time, and 
more particularly on the same day he prepared said memorandum, 
he also prepared motions for the signature of the general counsel 
requesting the United States Board of Tax Appeals to grant an 
extension of one hundred and twenty days from December 18, 1926, 
to April 17, 1927. within which to answer or otherwise move in 
respect of the petitions referred to above. 

14. That it has been the practice and custom of your deponent to 
take similar action in respect to appeals filed by other taxpayers in 
similar instances. 

15. That said memorandum and said motions were despatched to 
the appropriate signing officer of the office of the general jcounsel on 
or before December 18,1926. 

16. That your deponent has been informed and believe$ that said 
motions were signed by said signing officer on or before December 18, 
1926, and despatched 6y said signing officer. 

17. And your deponent further states that he has beeri informed 
and believes that due to delay in transit the said motions were not 

filed with the board until Monday, December 20, 192^. 

133 18. Your deponent states that the failure to file an answer 
or to procure an extension of time within which to move or 

answer was not due to any intention on the part of your deponent to 
permit the appeals to go by default. 
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19. And your deponent further states and believes that the re¬ 
spondent has a good and valid defense to these appeals. 

And further vour deponent saveth not. 

(Signed) D. D. Shepard. 

Subscribed and sworn to before me this 18th day of March, 1927. 

[seal.] (Signed) W. E. Marshall, 

Notary Public , D. 0. 

134 Exhibit No. 16 


United States Board of Tax Appeals 


Shults Bread Company, petitioner 

Commissioner of Internal Revenue, 
respondent J 


Xos. 20652. 20653 


AFFIDAVIT 

I, John H. Frishett. being first duly sworn according to law, 
depose and state as follows: 

(1) That I have been an employee of the Treasury Department 
since March. 1921. and for the pa<t 18 months have served as assist¬ 
ant chief of the 60-Day Conference Division of the Income Tax 
Unit. 

(2) That I personally know Mr. R. F. Garrity, one of counsel in 
the appeals of the Shults Bread Companv. docket Xos. 20652 and 
20653. 

(3) That on or about January 3, 1927, the administrative files 
of the Income Tax Unit pertaining to the aforesaid appeals were 
assigned to me for action in the usual course of business. 

(4) That on or about January 11. 1927, I called Mr. Garrity on 
the phone relative to the submission of a brief on the question of 
the allowance of special assessments to the said Shults Bread Com¬ 
pany: that during the course of my conversation with Mr. Garrity,. 
on the date aforesaid, he advised me that it was his opinion that the 
issue as to special assessment had been dropped: but that approxi¬ 
mated an hour later on the same date, Mr. Garritv called me on the 
phone and advised that he was mistaken about dropping the special 
assessment issue and that he would immediately submit the desired 

brief. 

135 (5) And your deponent further states that on or about 

January 13. 1927, Mr. Garritv came to vour deponent's office 
and did then and there state that the brief dealing with the special 
assessment issue would be filed as soon as it was forwarded to him- 

And further vour deoonent saith not. 

(Signed) John H. Frishett, 

Subscribed and sworn to before me this 17th day of March, 1927- 

(Signed) George W. Kreis, 

[seal.] Notary Public, D. C. 
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136 Exhibit No. IT 


United States Board of Tax Appeals 


Shults Bread Company, petitioner 

v. 

Commissioner of Internal Revenue, respondent 

ANSWER 


Dockej: No. 20652 


Comes now the Commissioner of Internal Revenue, by his attorney, 
A. W. Greg<r, general counsel, Bureau of Internal Revenue, and for 
answer to the petition filed in the above-entitled appeal, admits 
and denies as follows: 

1. Admits the allegations contained in paragraph 1 of the petition. 

2. Admits that notices of deficiency were mailed to th^ petitioner 
on August 19, 1926. 

3. Admits that the taxes in controversy are income find profits 
taxes for the calendar year 1918, the two months’ period January and 
February, 1919. and the fiscal years ended February 29 l 1920, and 
February 28, 1921, and are in the amounts shown in thi notices of 
deficiency mailed to the petitioner on August 19, 1926. 

4. (a), (b), and (c) Denies that the commissioner ej-red in the 
determination of the tax set forth in notices of deficiency dated 
August 19, 1926. and denies specifically that he erred in the manner 
alleged in subdivisions (a), (b), and (c) of paragraph 4 of the 

petition. 

137 5. (a) Admits the allegations contained in subdivision (a), 

paragraph 5 of the petition. 

(b) to (t), inclusive. Denies the remaining allegations contained in 
subdivisions (b) to (t), inclusive, of paragraph 5 of the petition. 

Denies generally and specifically each and every allegation con¬ 
tained in taxpayer’s petition not hereinbefore admitted, qualified, or 
denied. 

Wherefore, it is prayed that the taxpayer’s petition bfe dismissed 
and the appeal denied. 

(Signed) A. W. Gregg, 
General Counsel , Bureau of Internal Revenue. 

Of counsel: 

Donald D. Shepard. 

Special Attorney , Bureau of Internal Revenue,. 

DDS/mvb 


138 


Exhibit No. 18 

United States Board of Tax Appeals 


Shults Bread Company, petitioner 

v. 

Commissioner of Internal Revenue, respondent 


[Docket No. 20653 


answer 


Comes now the Commissioner of Internal Revenue, by liis attorney, 
A. W. Gregg, general counsel, Bureau of Internal Revenue, and for 
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answer to the petition filed in the above-entitled appeal, admits and 
denies as follows: 

1. Admits the allegations contained in paragraph 1 of the petition. 

2. Admits that notice of deficiency was mailed to the petitioner on 
August 19, 1926. 

3. Admits that the taxes in controversy are income and profits taxes 
for the fiscal years ended February 29, 1920, and February 28, 1921, 
and are more than $10,000.00. 

4. (a), (b), and (c). Denies that the commissioner erred in the 
determination of the tax set forth in notices of deficiency dated 
August 19, 1926. and denies specifically that he erred in the manner 
alleged in subdivisions (a), (b), and (c) of paragraph 4 of the 

petition. 

139 5. Admits that the alleged facts upon which the petitioner 
relies as the basis of its appeal are set forth in an appeal filed 

with the Board of Tax Appeals on October 18. 1926, which appeal has 
been assigned docket No. 20652. Admits that said appeal is from a 
determination by the Commissioner of Internal Revenue of a defi¬ 
ciency in income and profits taxes for the calendar year 1918, the 
two months 7 period January and February, 1919, and the fiscal years 
ended February 29, 1920, and February 28, 1921. Admits that the 
notices of deficiency for the aforementioned periods referred to in 
docket No. 20652 were mailed to the petitioner on August 19, 1926, 
which date is the same as the date of the notice of deficiency mailed 
to the petitioner in the instant appeal. Admits that both notices of 
deficiency, hereinbefore referred to, bear the same symbols described 
in paragraph 5 of the petition. Denies the remaining allegations 
contained in paragraph five of the petition. 

Denies generally and specifically each and every allegation con¬ 
tained in taxpayer’s petition not hereinbefore admitted, qualified, or 
denied. 

Wherefore it is prayed that the taxpayer’s petition be dismissed 
and the appeal denied. 

(Signed) A. W r . Gregg, 

G. E. A.. 

j General Counsel , Bureau of Internal Revenue . 

Of counsel: 

Donald D. Shepard, 

Special Attorney, Bureau of Internal Revenue. 

DDS/mvb 

140 Exhibit No. 19 


United States Board of Tax Appeals 


Schults Bread Company, petitioner 1 

v. 

Commissioner of Internal Revenue, 
respondent 


Docket Nos. 20652 and 20653 


AFFIDAVIT 


Mason B. Leming, being first duly sworn, deposes and states: 

I am an attorney in the office of the general counsel, Bureau of 
Internal Revenue, and assistant head of the appeals division in said 
office. 
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Some time subsesquent to January 11, 1927, and prior to January 
26, 1927, Mr. D. D. Shepard, also an attorney in the otece of the 
general counsel, brought to my attention a copy of a a Motion to 
vacate order granted December 22, 1926, extending thte time for 
filing of answer by respondent and for judgment for the petitioner,” 
filed by counsel for the above-named taxpayer with the Bo f ard of Tax 
Appeals on January 6, 1927. The said motion bore the signature, 
or what purported to be the signature, of one Leon jF. Cooper, 
counsel for petitioner. 

I was informed by Mr. Shepard that one R. F. Garrityi had called 
upon him prior to the expiration of the sixty days, within which the 
commissioner had to answer the petition, and had requested that 
the case be referred to the so-called sixty-day conference section of 
the Income Tax Unit for further consideration afid that he 

141 (Mr. Shepard) had, within the said sixty-day period, deter¬ 
mined to return the files to the sixty-dav conference section 

and had prepared a motion also within the said sixty-dap period to 
be filed with the board requesting an extension of 120 days’ time 
within which to answer and the case was then, that is on the occasion 
of the later conversation, in the sixty-dav conference section. Upon 
reading the copy of the motion, so filed over the signature of the 
said Cooper and upon being advised as aforesaid by Mr. jShepard, I 
telephoned to Mr. Cooper and inquired of him whetheii or not he 
knew that Mr. Garrity had requested that the files be Returned to 
the Income Tax Unit for further consideration. Mr. Cooper replied 
that he did not know Mr. Garrity had made such a request but that 
Mr. Garrity had known of his (Mr. Cooper’s) filing the! motion in 
question and that he (Mr. Garrity) had said nothing tq him (Mr. 
Cooper) about requesting the return of the case to the unit. Mr. 
Cooper stated in this connection that Mr. Garrity was his chief; 
he also said that he would confer with Mr. Garrity and advise me 
further. Subsequently on the same day, or not later thj^n the next 
day following the said telephone conversation, Mr. Cooper and Mr. 
Garrity voluntarily called at the office of the general counsel and 
discussed with Mr. Shepard and myself the filing of the siid motion. 
Mr. Garrity said that he had called on Mr. Shepard andjhad asked 
him (Mr. Shepard) to send the case to the unit; he also said he 
was familiar with the procedure in the general counsels office in 
referring cases to the sixty-day conference section for consideration. 

The last-mentioned discussion was not prolonged because Mr. 
Garrity’s attitude indicated that he intended to seize upon 

142 whatever technical advantage, if any there might!be, in the 
omission of the general counsel’s office to file an answer within 

the time allowed by the board’s Rules of Practice withoui regard to 
any reason, which" might account for the failure of the general 
counsel's office to answer within the required time. 

(Signed) Mason B. Leming. 

Subscribed and sworn to before me this 21st day of March, 1927. 

Tseal.1 . (Signed) W. E. Marshall, 

Notary Public, D. 0. 
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143 Exhibit No. 20 

United States Board of Tax Appeals 

Shults Bread Company, petitioner 

vs. 

Commissioner of Internal Revenue. 
respondent 

SUPPLEMENTAL AFFIDAVIT OF RAYMOND F. GARRITY 

District of Columbia, ss: 

I, Raymond F. Garritv, on oath say that I have read the affidavits 
of D. D. Shepherd, T. M. Mather, John H. Frishett, G. E. Adams, 
and Mason B. Lemming, in the above-entitled causes filed, and I re¬ 
iterate each and every of the statements contained in the affidavit 
by me made and heretofore filed in said matters, which affidavit was 
made bv me on the 16th day of February. A. D. 1927. 

I further on oath say that, as I read the said affidavits, all matters 
and things therein contained except those of which I could have 
no knowledge myself, are fully answered in my aforesaid affidavit 
heretofore filed, other than the matters and things hereinafter con¬ 
tained, namely: 

With reference to the affidavit of the said John H. Frishett, he is 
in error in his statement that his telephone call to me was on or about 
January 11, 1927, as set out in paragraph numbered 4 of his affidavit, 
tiie said telephone conversation having preceded the receipt of copy 
of motion to extend time with the imprint thereon showing that it 
had been granted, which copy was not received until the 5th day of 
January, A. D. 1927, and such telephone conversation was had on or 
about the 4th dav of January. A. D. 1927. Mr. Frishett is also 

to 1 

144 in error in the statement of the said fourth paragraph of his 
affidavit that I informed him, either on that occasion or on any 

otiier occasion since the filing of the petitions in these cases, I would 
submit any brief in these matters or either of them, either immedi¬ 
ately or at any time, the facts in that regard being fully detailed 
in my former affidavit, for which reason alone they are not repeated 
here. The said John H. Frishett is also in error in his statement 
that at the conference in his office on or about the 13th dav of Janu- 
ary, A. D. 1927, I stated that the brief dealing with the special 
assessment issue would be filed as soon as it was forwarded to me. 
I made no such statement, but on the contrary the only conversation 
with the said Frishett at that time was the inquiry made of him as 
to when the papers had come back to the Sixty Day Conference Unit 
and his reply that the memorandum returning the papers to the Sixty 
Dav Conference Division was dated the 31st dav of December, A. D. 
1926. 

With respect to the affidavits of D. D. Shepherd and T. M. Mather, 
I have no knowledge or information as to the existence of any such 
practice or custom as is set out in either the tenth or the fourteenth 
paragraph of the affidavit of D. D. Shepherd or in the ninth para¬ 
graph of the affidavit of T. M. Mather, and so far as my knowledge 
goes, in the course of an extensive practice before the Income Tax 


Docket Numbers 20652,20653 
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Unit and this board, dealing constantly with the general counsel’s 
office, no such practice or custom exists or obtains. 

With respect to the affidavit of Mason B. Lemming, I jam advised 
that the averment in the third paragraph thereof as to the con¬ 
versation between Shepherd and the said Lemming are niere matters 
of hearsay, adding nothing to the affidavit of Shepherd, wihich I have 
already fully answered, and there is, therefore, no occasion for 

145 me to make reply thereto. So far as the statement! at the end 
of the said third paragraph is concerned, namely; that I 

stated to Shepherd and Lemming on the occasion when Cooper and 
I met them, that I was familiar with the procedure in the general 
counsel’s office in referring cases to the sixty-day conference section 
for consideration, that statement is true, the procedure I being that 
after a petition is filed before this board, an attorney in ^:he general 
counsel’s office is assigned to the case, and it is necessary jto make to 
him an application for reference to the sixty-day conference section, 
upon the making of which application he may grant it and issue an 
appropriate order to give it effect, or he may deny it outright, or he 
may modify it by undertaking a conference himself. I am not and 
never have been familiar with the detailed routine procedure in the 
general counsel’s office by which the papers are actually transmitted 
from his office to the sixty-day conference section, nor do^s my state¬ 
ment of my familiarity with such procedure include or imply 
familiarity therewith or knowledge or information concerning any 
undisclosed practice of the general counsel’s office with respect to 
such applications as distinguished from the procedure as herein¬ 
before stated, the full extent of my knowledge of both said procedure 
and practice being already set out at length herein, aipicl I made 
no statement further than this to either Lemming or Shepherd. 

I further aver that the statement in the last paragraph of the 
affidavit of the said Lemming of the reasons for not prolonging the 
discussion between the said Shepherd and himself on the one hand 
and Cooper and myself on the other are not evidence of any more 
than a statement of the mental operations of the said' Lemming 
and/or Shepherd, but, nevertheless, I specifically! deny the 

146 statement of said paragraph that either Cooper pr I indi¬ 
cated in any way on that occasion any intentiop to seize 

upon whatever technical advantage there might be in the omission 
of the general counsel’s office to file an answer within the tiijne allowed 
by the board and the rules of procedure without regard to any rea* 
son which might exist for the failure of the general counsel’s office to 
answer within the required time, and on the contrary I a^er in that 
connection in the first place that no sufficient reason to account there¬ 
for has ever been disclosed to this board or to me, and in !the second 
place even if I had desired to adopt the attitude suggested^ I was not 
only well within my rights in so doing, but the question jwhether I 
should do so or not was not for me, but for the client jto decide. 

(Signed) Raymond F. (^tarrity. 

Subscribed and sworn to before me this 24 dav of Mafch. A. D. 
1927. 

[seal.] (Signed) Thomas C. Willis, j 

Notary Public in and for the 

District of Columbia. 
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Exhibit No. 21 

United States Board of Tax Appeals 
Shults Bread Company, petitioner 

i Vm Docket Numbers 20.652.20.653 

Commissioner of Internal Reve- 
nue, respondent 

SUPPLEMENTAL AFFIDAVIT OF LEON F. COOPER 

District of Columbia, ss: 

I. Leon F. Cooper, on oath say that I have read the accompanying 
affidavit of Raymond F. Garritv, bearing even date herewith, as well 
as the affidavits of D. D. Shepherd. T. M. Mather, John H. Frishett, 
G. E. Adams, and Mason B. Lemming, and I reiterate all of the state¬ 
ments contained in my original affidavit heretofore filed in the above- 
entitled matters and bearing date the 16th day of February, A. D. 
1927, and I adopt as my own all of the statements contained in the 
aforesaid accompanying affidavit of Raymond F. Garritv other than 
those dealing with his telephone conversation with John H. Frishett 
as set out in the fourth paragraph of the affidavit of the said Frishett. 
as to which I have no personal knowledge, though on information and 
belief I likewise adopt the last mentioned statements. 

(Signed) Leon F. Cooper. 

Subscribed and sworn to before me this 24th dav of March, A. D. 
1927. 

[seal.] i (Signed) Thomas C. Willis, 

Notary Public in and for the District of Columbia. 

148 Exhibit No. 22 

United States Board of Tax Appeals 

Shults Bread Company, petitioner] 

v. ! 

_ _ Docket Numbers 20.652,20,653 

Commissioner of Internal Reve- 

nue, respondent 

SUPPLEMENTAL AFFIDAVIT OF REU E. GLESSNER AND FRED J. NEULAND 

District of Columbia, ss: 

We, Reu E. Glessner and Fred J. Neuland. on oath say that we 
have read the accompanying affidavits of Raymond F. Garritv and 
Leon F. Cooper, bearing even date herewith, as well as the affidavits 
of D. D. Shepherd, T. M. Mather, John H. Frishett, G. E. Adams, and 
Mason B. Lemming, and we reiterate all the statements contained in 
our original affidavit heretofore filed in the above-entitled matters, 
bearing date the 16th day of February, A. D. 1927, and the only 
matters and things referred to in the said affidavits which are within 
our knowledge or information are those dealing with the practice and 
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procedure in the general counsel’s office in connection witl|i reference 
of cases to the sixty-dav conference section after they ha\4 been filed 
with this board, and we have no knowledge or information as to the 
existence of any such practice or custom as is set out either in the 
tenth or the fourteenth paragraph of the affidavit of D. D.! Shepherd,, 
or in the ninth paragraph of the affidavit of T. M. Mather, and sa 
far as our knowledge goes in the course of an extensile practice 
149 before the Income Tax Unit and this board, dealing!,constantly 
with the general counsel’s office, no such practice j or custom 
exists or obtains, and we adopt as our own all the averments of the 
affidavit of the said Garritv filed simultaneously herewith relating to 
the subject of practice and procedure. 

(Signed) Rett E. Glessxer. 

(Signed) Fred J. Keuland. 

Subscribed and sworn to before me this 24th day of March, A. D. 
1927. | 

[seal.] (Signed) Thomas C. Willis, 

Nota/'y Public in and for the District of Columbia . 


150 Exhibit No. 23 

United States Board of Tax Appeals 
Shults Bread Company, petitioner 


v. 


Commissioner of Internal Revenue, 
respondent 


Docket Nos. 2(^652, 20653 


order 

Pursuant to the board’s findings of fact and opinion promulgated 
under date of January 26, 1928, it is 

Ordered that the petitioner’s motion to vacate the order granting 
respondent additional time within which to answer and !for judg¬ 
ment by default be, and the same is hereby, denied. And it jis further 
Ordered that these proceedings be placed on the boardi’s general 
calendar for assignment for hearing on the merits in due Course. 

(Signed) C. Rogers Arundel, 
Member , United States Board of Tax Appeals. 

Dated, Washington, D. C., January 26, 1928. 

A true copy. 

Teste: 

[seal.] B. D. Gamble, 

Clerk , U. S. Board of Tax ApV ea ^ s ' 

151 Exhibit No. 24 


A true copy 

i 

United States Board of Tax Appeals 

Shults Bread Company, petitioner, v. Commissioner of Internal 

Revenue, respondent 

Docket Nos. 20652, 20653. Promulgated January 26,11928 

It is within the discretion of the board to grant additional time to 
the respondent for filing his answer. Petitioner’s motion to vacate 

36685—29 - 6 


l 
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the order granting additional time and for judgment by default, 
denied. 

William C. Sullivan, Esq., R. F. Garritv, Esq., and Leon F. 
Cooper, Esq., for the petitioner. 

P. C. Alexander, Esq., and Arthur H. Murray, Esq., for the re¬ 
spondent. 

These are proceedings for the redetermination of deficiencies in 
income and profits taxes as follows: 


Calendar year 191S__$2S0,642.19 

Period during January 1. 1919. to February 2$, 1919_ 19.341.S9 

Fiscal year ended February 29, 1920_ 71,954. 64 

Fiscal year ended February 2S, 1921_ 104,711.73 


Total 


476. 650. 45 


The commissioner also found deficiencies for the years 1010 and 
1011 in the respective amounts of $143.04 and $4*26.71. and over¬ 
assessments aggregating $22,833.23 for the years 1012 to 1017. in¬ 
clusive. 


Petitioner moved the board to vacate an order extending the time 
for filing respondent's answer and for judgment by reason of re¬ 
spondent^ failure to answer the petition within the time set by the 
rules of the board. 


FINDINGS OF FACT 

The petitions herein were filed on October IS. 1026. Thereafter, 
and during the latter part of November or early part of De- 
152 cember. 1026. one of counsel for petitioner called upon the 
attorney in the office of the general counsel for the Bureau 
of Internal Revenue, Treasury Department, to whom the cases had 
been assigned, and requested that the files relating to the petitioner's 
cases be referred to the so-called 60-day conference division of the 
Income Tax Unit for a conference on one or more of the grounds 
alleged in the petitions as errors of the respondent. Petitioner's at¬ 
torney was advised that the request made would be considered and 
if it could appropriately be complied with the cases would be sent 
to the Income Tax Unit for further consideration. Thereafter, on 
or about December IS. 1926, the aforementioned attorney in the office 
of the general counsel prepared a memorandum for transmittal of 
the cases to the Income Tax Unit and at the same time prepared an 
application in each of the cases to be filed with this board requesting 
an extension of one hundred and twenty davs' time, from December 
IS. 1926. to April 17. 1927. within which to answer or otherwise move 
in respect of the petitions. The applications for extension of time 
bear the name of A. W. Gregg, who was then general counsel for 
the Bureau of Internal Revenue, his name having been signed thereto 
on December IS. 1926. by an attorney in the office designated for that 
purpose. The applications for extension of time were filed with the 
board on December 20. 1926, and were granted bv the chairman 
thereof on December 22, 1926. 

A copy of the application for extension of time in each case, bearing 

a stamp mark showing that the applications had been granted, was 

sent by the board to counsel for petitioner by registered mail and 

received bv one of the counsel on Januarv 5. 1927. 

*/ •/ 
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153 On January 6, 1927, petitioner, by counsel, filed a written 
motion to vacate the board’s order of December 22, 1926, ex¬ 
tending the time for filing respondent’s answer and further moving 
for judgment on the ground of respondent having failed! to answer 
the petitions within the time prescribed by the rules of practice of 
the board. 

The motions were set down for hearing and argued oij February 
17, 1927. After a partial hearing the cases were continued over to 
March 18, 1927, when the hearing was concluded. At the latter hear¬ 
ing counsel for respondent tendered his answers to the petitions. 

OPINION 

Arundell : That portion of the rules of practice of the board which 
is here involved is the first sentence of rule 14, reading as follows: 

“After service upon him of a copy of the petition, the commissioner 
shall have 60 days within which to file an answer or 20 dkys within 
which to move in respect of the petition.” 

The board’s rules of practice were promulgated pursuant to the au¬ 
thority granted bv section 907 (a) of the revenue act qf 1924 as 
amended by Title X of the revenue act of 1926, which reads: 

“ Xotice and an opportunity to be heard shall be given to the tax¬ 
payer and the commissioner and a decision shall be made las quickly 
as practicable. Hearings before the board and its divisions shall be 
open to the public and shall be stenographically reported. The board 
is authorized to contract for the reporting of such hearings, and in 
such contract to fix the terms and conditions under which transcripts 
will be supplied by the contractor to the board and to other persons 
and agencies. The proceedings of the board and its divisions shall 
be conducted in accordance with such rules of practice and procedure 
(other than rules of evidence) as the board may prescribe knd in ac¬ 
cordance with the rules of evidence applicable in courts of equity of 
the District of Columbia. The mailing by registered ms)il of any 
pleading, order, notice, or process in respect of proceedings before 
the board shall be held sufficient service of such pleadihg, order, 
notice, or process.” 

15i The question with which we are confronted is whether the 
rule fixing the time for the commissioner to answer is manda¬ 
tory and binding on litigants and the board or whether strict com¬ 
pliance with the rule may be waived by the board in its discretion. 

Both parties, in their arguments, take as a premise the operation 
and effect of rules of court and set out at great length the varying 
interpretations that courts have placed upon rules of practice and 
procedure. The petitioner of course takes the position thap rules of 
court are binding upon both the court and parties litigant, while the 
respondent argues that there is a discretion vested in courts tb suspend 
particular cases from the operation of the rules. Both of tjie parties 
have failed to point out whether the same lines of reasoning applied 
to the construction of rules of court are applicable in construing the 
rules of this board. If the same reasoning applies it must be on the 
postulate that the board is a court. The board in many respects 
occupies a unique position in the governmental scheme. It is clearly 
denominated by Congress as “ an independent agency in the executive 
branch of the Government,” Its functions, however, are at liast quasi 
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judicial. Goldsmith v. United States Board of Tax Appeals, 4 Fed. 
(2 ) 422 ; 270 U. S. 117. and it has 44 appellate powers which are judi¬ 
cial in character,*' Blair v. Oesterlein Machine Co.,-U. S.-. 

It has no administrative duties. Its proceedings are required by 
statute to be conducted “in accordance with the rules of evidence 
applicable in courts of equity in the District of Columbia.” 

155 From it. despite its being an executive body, appeals may be 
taken directly to the Federal courts. These considerations 

serve to show the anomalous character of the board and in our opinion 
decisions of the judiciary as to their rules can not be taken bodily and 
set down as conclusive upon us. 

The parties have urged upon us many decisions of the courts inter¬ 
preting their rules which decisions we have carefully examined to 
determine whether there is anything in the attitude of the judiciary 
toward their rules of practice which may be of aid in interpreting 
ours. It must be conceded that the decisions in the State and Federal 
courts covering ^:he question of the power of courts to waive strict 
compliance with their rules are not uniform, but from a careful con¬ 
sideration of the many cases cited by the parties and as a result of 
our own research we find the weight of authority to be among both 
State and Federal courts that a court has the inherent power to sus¬ 
pend a rule of its own making. 

In Poultney v. City of LaFavette, 12 Pet. (37 U. S.) 472, the de¬ 
fendants applied for an extension of time to the next term of the 
Circuit Court for preparing their defense. Complainants moved 
that the case be put on the rule docket of the court, which motion 
was denied. Complainants then sought a writ of mandamus to com¬ 
pel the placing of the case on the rule docket in order that they might 
proceed according to chancery practice. It was held by Chief Justice 
Taney that— 

44 The rules of chancery practice, mentioned in the motion of the 
complainants, must, of course, mean the rules prescribed by this court 
for the government of the courts of equity of the United States, 
under the act of Congress of May 8th, 1792, ch. 137, sec. 2, which are 
undoubtedly obligatory on the circuit courts. But if the order had 
been made, pursuant to the motion, and the case transferred to the 
rules, under the direction of the clerk, the time asked for by 

156 the defendant would, in effect, have been re fused; and under the 
6th rule of practice prescribed for the circuit courts, the com¬ 
plainants would have been entitled to proceed on their bill as con¬ 
fessed if the defendants did not appear and file their answer within 
three months after the day of appearance limited to these rules. We 
think the court did right in refusing this motion. Every court of 
equity possesses the power to mould its rules in relation to the time 
and manner of appearing and answering, so as to prevent the rule 
from working injustice; and it is riot only in the power of the court , 
hut it is its duty , to exercise a sound discretion- upon this subject , and 
to enlarge the time whenever it shall appear that the purposes of 
justice require it.” (Italics ours.) 

In the case of Wallace v. Clark (Circuit Ct. D. Mass. 1847), 29 
Fed. Cas. No. 17098, defendant failed to file a plea in abatement 
within the time prescribed by a rule of court, and exception was 
made to the court's jurisdiction. The rule involved read: 
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u All pleas in abatement and to jurisdiction shall be fijed in court 
within two days after the entry of the action and not afterwards.” 

It was held: 

“ It is argued by the counsel for the plaintiff that this court pos¬ 
sesses no power to dispense with rules on any terms or fop any cause. 
In support of this are cited Hine v. Dean. 8 Pet. (33 U. S.) 269; 
Thompson v. Hatch, 3 Pick. 515; and 5 Pick. 188. But! I see noth¬ 
ing in these cases which settles the law in that way. In Thompson v. 
Hatch. 3 Pick. 512, it was held only that one judge coilild not dis¬ 
pense with rules made under a statute by the whole court, nor could 
the whole court dispense with a rule or order prescribed Uncondition¬ 
ally by a statute itself. See also 14 Mass. 134. So, in Bank of U. S. 
v. White, 8 Pet. (33 U. S.) 269, the question arose under rules 
prescribed by the Supreme Court of the United States to the circuit 
courts in equity. But even there it seems to be implied t|hat the cir¬ 
cuit courts might enlarge the time prescribed for an answet. And the 
89th of these rules expressly authorizes the several circuit courts to 
alter or add to that kind of rules made by the Supreme Court if not 
prescribing what is inconsistent with them. 

“ The rule now under consideration is, however, one mfrde by this 
court itself for its own common-law practice. It comes!, therefore, 
under the principle of none of these adjudged cases, but raises the 
question simply, whether any court making rules for it£ own con¬ 
venience and the benefit of suitors can not dispense with them in 
any case for good cause shown and on proper terms. This is not 
abrogating them entirely nor suspending them without !a sufficient 
reason, and without full indemnity to the opposite side, and con¬ 
sequently such a course, instead of destroying or proving the 
15T inability of rules, tends to establish their general i excellence, 
and confirms them as the general guide, and allows no de¬ 
parture from them without ample cause. If courts could not, in 
cases of accident or necessity, with a view to reach the {ruth, give 
relief or indulgence on making the other party indemnity for the 
delay, our rules would be worse then any principles of the law in 
common cases, which are often relieved against in equity, and some¬ 
times at law in the event of accident and mistake. On the contrary, 
such rules are mere engines to promote convenience in business, and 
when , from any 'peculiarity , they require to he suspended \ca % waived 
in order to promote justice, the power which made them can and 
ought to suspend them . This is done daily in all courts , as to their 
own tules , made by themselves , in enlarging time to plead' and cur¬ 
ing other difficulties. So it is done in all legislatures, as to their 
own rules. The mistake on this subject probably arises from not 
discriminating critically between rules adopted by a statute, like the 
articles or rules of the War Department, or certain rules apd general 
orders for courts in some particulars about pleading and practice, 
as by statute of 3 Wm. IV, and to be reported to court, jpid which 
can not be waived, and to those made or adopted merely by the same 
court, which is asked for good reasons to dispense with ihem, and 
which may be waived by them on proper reasons and terms.” (Italics 
supplied.) I 

In Wetzell vs. Bussard (Circuit Court, District of Columbia, 
1821), 29 Fed. Cas. No. 17471, where the defendant’s attorney had 
only recently been admitted to practice and was ignorant off the rule 



84 BOARD OF TAX APPEALS VS. THE UNITED STATES 

requiring a plea of the statute of limitations to be filed strictly 
within the rule day. the court suspended the rule and allowed the plea 
to be filed. 

To the same effect, and reiving on the TTetzell case, is Union Bank 
v. Eliason (Circuit Ct., District of Columbia. 1825). 24 Fed. Cas. No. 
14350. in which the plea of the statute of limitations had been stricken 
as filed after rule day, but on subsequent motion of defendant was 
reinstated. The opinion reads in part: 

“ It is within the discretion of the court to admit or refuse any plea 
offered after the expiration of the rule to plead/’ 

The case of United States v. Breitling, 20 How. (61 U. S.) 472, 
went up from the U. S. Circuit Court upon writ of error. The bill 
of exceptions was signed the day after adjournment of the Cir- 

158 cuit Court. The Circuit Court by rule adopted the State prac¬ 
tice which provided that no bill of exceptions could be filed 

after adjournment except by consent of counsel. The defendant con¬ 
tended that the bill of exceptions could not be considered by the 
Supreme Court. It was held bv Chief Justice Taney: 

“ But the answer to this objection is. that the statute of Alabama, 
and the regulation it prescribes to the courts of the State, can have no 
influence on the practice of a court of the United States, unless adopted 
by a rule of the court. And it is always in the power of the court to 
suspend its own rules ? or to except a particular case from Its operation . 
whenever the purposes of justice require it. The attention of this 
court has. upon several occasions, been called to this subject, and the 
rule established by its decisions will be found to be this: The excep¬ 
tions must show that it was taken and reserved bv the party at the 
trial, but it may be drawn out in form and sealed by the judge after¬ 
wards. This point was directly decided in the case of Phelps v. 
-Mayor. 15 How. 260: and then again in Turner v. Yates. 16 How. 28. 
And the time within which it may be drawn out and presented to 
the court must depend on its rules and practice, and on its own 
judicial discretion (Italics supplied.) 

In Hunnicutt r. Peyton. 102 U. S. 333. judgment was entered in 
the Circuit Court on ^February 17. 1S77. Defendant’s bills of excep¬ 
tion were signed by the judge on February 28. and filed on March 1. 
On the latter day an order was made by the court extending until 
that day the time for presenting and filing the bills. The rule of 
court involved provided: 

u Xo bill of exceptions will be signed unless presented to the judge 

within five davs after the close of the trial, unless further time be 

%/ * 

allowed by the court.” 

Plaintiffs insisted that the bills of exception could not be con¬ 
sidered part of the record and that they were not properly before the 
Supreme Court for review, on the ground, among others, that the 
presentation to the judge was not within the time prescribed by the 
rules of the court. It was held: 

159 “ But the rule requiring the presentation of bills for the 
signature of the judge within five days is not a rule which 

controls his action. He may depart from it in order to effectuate 
justice. Stanton v. Embrey, 93 U. S. 548. It is a direction to the 
parties, and it expressly reserves the power to enlarge the time” 
(p. 353). 
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In Southern Pacific Co. v. Hamilton (C. C. A. Ninth Circuit) 54 
Fed. 648, the defendant contended that the writ of ebror should 
be dismissed on the ground. among others, that no bill of exceptions 
or statement as required by the rules of the Circuit Coutft was made 
or presented to the judge of the court within the timej prescribed. 
The court in overruling the contentions said: 

u Besides, it is within the power of the court to suspend its own 
rules, or to except a particular case from them, to subserve the pur¬ 
pose of justice. U. S. v. Breitling, 20 How. 252. See. also. Dredge v. 
Forsyth, 2 Black 568. and Kellogg v. Forsyth, Id. 573.” 

In Southern Pac. Co. v. Johnson (C. C. A. Ninth Circuit) 69 Fed. 
559. the defendant contended that a bill of exceptions had not, under 
the rules of court, been seasonably presented. It was held: 

“According to the rules of the circuit court, above referred to, no 
further time having been granted by the court, or consented to bv the 
parties, the time witlrn which to file a bill of exceptions! expired on 
June 27, 1893. By the strict terms of these rules, the bill of excep¬ 
tions would be deemed to have been abandoned, and the rjght thereto 
waived. But adjudications in the Supreme Court of jthe United 
States and in the circuit court of appeals held that rules of court 
fixing the time within which bills of exceptions are to be presented, 
allowed, otf settled and certified to by the trial judge, are 
merely directorv. These decisions are to the effect that such 
rules do not control absolutely the action of the judge: that he 
is at liberty to depart from their terms, to subserve the i^nds of jus¬ 
tice. U. S. v. Breitling (1857) 20 How. 254; Dredge v. Forsyth 
(1862) 2 Black. 568: Muller v. Elders (1875) 91 U. S. 249: Hunni- 
cutt v. Penton (1880) 102 U. S. 350; Chatcaugay Ore & Iron Co., 
Petitioner (1888) 128 U. S. 544, 9 Sup. Ct. 150; Hum^ v. Bowie 
(1893) 148 17. S. 245, 13 Sup. Ct. 582. Such is the law of this circuit, 
as declared in the case of Southern Pac. Co. v. Hamilton, 4 C. C. A. 
441, 54 Fed. 468. 474. In other words, these rules are Regarded as 
rules of procedure, which may be dispensed with, in the discretion 
of the judge, provided, always, that the exceptions themselves are 
seasonably taken and reserved.” 

160 In the case of State of Florida v. Charlotte Harbor Co. 

(C. C. A. 5th Circuit) 70 Fed. 883. the court in the “exercise 
of sound discretion ” allowed the docketing of an appeal notwith¬ 
standing that two of its rules had been disregarded, one ‘f in spirit ” 
by a claimed order of enlargement of time for filing the i transcript, 
and the other “ in letter and spirit ” through failure to fife with the 
clerk the order of enlargement. The court said in part:! 

“ The rules of this court in regard to the return day |of appeals 
and to the filing the transcript are directory, and it is within the 
sound discretion of the court to relieve parties who have ndt complied 
therewith.” 

In Benjamin Schwartz & Sons v. Kennedy (Circuit Ct. D. Ore¬ 
gon), 156 Fed. 316, an order pro confesso had been taken and there¬ 
after defendant moved to be relieved of the default and for leave 
to file an answer. Defendant’s counsel “ * * * supposed that he 

had filed a demurrer to the bill, but when he came to call it up, he 
was apprised of the fact that he had not done so.” The (Jourt held: 
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44 1 am impressed that counsel was acting in entire good faith, 
but found he was mistaken, and for this reason the default should 
be reopened/' 

The facts in Spokane Interstate Fair Ass'n. v. Fidelity & Deposit 
Co. (C. C. A. Ninth Circuit). 15 Fed. (2) 48. are sufficiently stated 
in the part of the opinion quoted herewith: 

44 Defendant moves to strike from the record the bill of exceptions 
and also to dismiss the writ. We have considered, but do not deem 
it necessary to discuss at length, the issues presented by these mo¬ 
tions. It is sufficient to say that, notwithstanding the general rule 
of the court providing that without consent of the parties extensions 
of the time in which to present a bill of exceptions or petition for 
a new trial would not be granted for more than 30 davs, the court 
had the power in the exercise of a sound discretion to grant a greater 
length of time. Poultney v. LaFayette, 12 Pet. 472. 9 L. Ed. 1101; 
U. S. v. Breitling. 20 How. 252, 15 L. Ed. 900; Hunnicutt v. 

161 Pevton, 102 U. S. 333, 353. 25 L. Ed. 113: Abbott v. Brown, 
24i U. S. 606. 36 S. Ct, 689. 60 L. Ed. 1199; So. Pac. Co. v. 

Johnson. 59 F. 559, 16 C. C. A. 317: Russo-Chinese Bank v. National 
Bank, 187 F. SO. 109 C. A. 398; Czizek v. TV. U. Tel. Co. (C. C, A.) 
272 F. 223: Payne F. Garth (C. C. A. 285 F. 301, 310. That- being 
true, and court still having jurisdiction to grant such extensions when 
the orders were made, neither motion is thought to be well taken, 
and both are therefore denied.' 7 (Italics supplied.) 

In United States v. Barber Lumber Co. (C. C. A.), 169 Fed. 184, 
there was involved a motion to dismiss because of the failure of the 
Government to file a timely replication. The court, after reviewing 
at length cases in which the Government had been defaulted for fail¬ 
ure to comply with rules, suspended its rule, saying: 

44 1 have considered both the conveniences and the necessities of the 
parties, and it is my conclusion that the replication be filed nunc pro 
tunc: * * * *’ 

In Burget v. Robinson, C. C. A. 123 Fed. 262, there was involved 
a rule reading: 

4 *A petition for a rehearing after judgment may be filed at the 
term at which the judgment is entered, and within one calendar 
month after such entry, and not later, unless by leave granted during 
the term.* 7 

In that case the court suspended the rule and said: 

4 *The requirement that such a petition should be presented during 
term at which the judgment is entered, and within one calendar 
protection of the court. So far as the bar is concerned, it is only a 
caution as to the necessity of filing a petition during the term at 
which the judgment was rendered in order to be clearly within one 7 s 
rights. Being for the protection of the court, clearly it can be waived 
by it when justice requires. United States v. Breitling, 20 How. 252, 
254, 15 L. Ed. 900. 7 ' 

The decisions of the State courts are to the same effect. To quote 
them would carry this opinion to an unnecessary length and would 
serve no useful purpose, so we content ourselves with citing cases 
from various jurisdictions. See Geffinger v. Klewer, 227 Ill. 

162 598; 81 N. E. 712; Hardesty v. Town of Mt. Eden (Ky.), 86 
S. TV. 687; Jdutual Life Ins. Co. v. Evans, 185 Ky. 335; 214 

S. TV. 927; Ellis v. Oliphant, 159 Iowa 514; 141 N. TV. 415; TVerten 
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v. Newforth, 44 Kan. 742 ; 25 Pac. 204; Sanborn v. Boston <SJ M. It. R., 
76 N. H. 65; 79 Atl. 642; Sylvester v. Olson, 63 Wash. 285; 115 Pac. 
175; Dolan v. Stone, 63 Kan. 450, 65 Pac. 641; National Uijion Bank 
v. Marsh, 46 Vt. 443; Sullivan v. Wallace, 73 Cal. 307; 14 Pac. 789; 
St. Louis & S. F. R. Co. v. Zumwalt, 31 Okla. 159; 120 Pac. 640; 



While the facts in some of the cases quoted from and citejl are dif¬ 
ferent from those involved here, the decisions quoted poirit out the 
wide discretion vested in courts to suspend rules of their own making 
and satisfy us that we had the power, in making the order of Decem¬ 
ber 22, 1926, to grant the respondent additional time to ansjwer. 

There are cases from which a contrary conclusion might be drawn, 
but they seem to us after careful research to be in the minority and 
based on facts which impelled the court to hold that, either iby direc¬ 
tion of a superior court or a statutory provision, discretion inj the mat¬ 
ter had been taken away and that compliance with the rules was ob- 
ligatory. Thus in Rio Grande Irrigation Co. v. Gildersleeve, 174 
U. S. 603. relied on by petitioner, where it was held that the trial judge 
had no discretionary power to dispense with a rule of court, ij; appears 
that the rule involved was one made by the Supreme Court of the 
Territory of New Mexico for the direction of the trial court. Our 
decision here is not at cross purposes with that one. for we jmake no 
attempt to say that we could suspend a rule prescribed for ouif practice 
by an appellate court. 

163 Aside from the District of Columbia cases, which reljy largely 
on the Gildersleeve decision and which will be hereafter re¬ 
ferred to. we find that case cited only once by the Supreme Cpurt and 
onlv four times bv anv other Federal court. In the one Supreme Court 
case, Copper King of Arizona v. Johnson, 195 U. S. 627, the i*ourt, by 
a per curiam decision affirmed the Supreme Court of Arizona j(76 Pac. 
594) which refused to open a default judgment of the trial court, and 
in such refusal said in part: 

“ The appellate court should, therefore, in its review of sucji action, 
recognize that such matters must rest largely in the sound discretion 
of the trial court, and upon such review should not disturb such action 
and the exercise of such discretion unless it clearly appears tpat such 
discretion has been abused.” 

In one of the four Federal court cases above mentioned, the! Gilder¬ 
sleeve case is referred to only in the dissenting opinion, an<jl in the 
other three cases it is mentioned in connection with points that are 
not involved here. j 

Petitioner cites a number of decisions of the Court of Appeals of 
the District of Columbia. On an examination of them we do not find 
them as clearly in petitioner’s favor as it would have us believe. In 
certain of the cases, among them being District of Columbia 'V. Roth, 
18 App. D. C. 547; Talty v. District of Columbia, 20 App. D.jC. 489; 
Mulvihill v. Clabaugh, 21 App. D. C. 440, and Hines v. Hjnes, 43 
App. D. C. 227, it appears that the rules concerned were prescribed by 
the Court of Appeals for the guidance of the lower court which had 
attempted to waive compliance with them. Such cases fall within the 
Gildersleeve decision, supra, and are not in point. So, tooj in Ex 
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parte Dante, 228 U. S. 429, the rule involved was one prescribed 

164 by the District of Columbia Court of Appeals for the lower 
court with respect to taking or perfecting of appeals and the 

lower court had attempted to enlarge the time prescribed. Nor are 
District of Columbia cases in entire harmony on the question of 
adherence to rules. For instance, in Johnson-Wvnne Co. v. Wright 
28 App. D. C. 375, the rules of court are spoken of as having the force 
of law, yet in the same case the court cites with approval the earlier 
decision in Lindsay Pennsylvania R. Co., 26 App. D. C. 125, in 
which there was a noncompliance with a rule relating to settlement 
of bills of exception, but the court nevertheless denied a motion to 
strike the bill. 

In our case, there is not only an absence of rules prescribed by an 
appellate body in respect of filing answers, but the board has ex¬ 
pressly reserved to itself by Rule 20 the right to grant extensions 
of time. This rule reads: 

“ Continuances, extensions of time (except for the filing of the peti¬ 
tion), and adjournments may be ordered by the board on its own 
motion or may be granted by it in its discretion on motion of either 
party filed in writing and showing good and sufficient cause therefor.” 

Counsel for the petitioner argues that as the respondent's applica¬ 
tion for extension of time contained no “good and sufficient cause” 
there was nothing upon which the board could exercise any discre¬ 
tion. Any omission in this regard we feel has long since been cured 
bv the affidavits filed bv respondent, the substance of which mav be 
found in our findings of fact. 

There is also a question raised as to the power of the board to 
enter a default judgment against the commissioner. In view we 
take of the case it is unnecessary for us to decide this, or to state to 
what length we might lawfullv go in a case of contumacv. We 

165 have no doubt that, given a proper case, we have ample power 
to enforce our rules, else the provisions of the statute giving 

us power to make rules would be meaningless and our “appellate 
powers which are judicial in character” (Blair r. Oesterlein Ma¬ 
chine Co.. — U. S.-) of no avail to parties seeking a settlement 

of their difference. In the cases before us the respondent has not 
only evinced a desire to proceed in the case but has tendered his 
answer within the time allowed by the board’s order, and has shown 
what we consider a sufficient ground to warrant the exercise of our 
discretion in the matter of receiving such answers. The infringe¬ 
ment of the rule here was merely technical and clearly it was not 
willful. There has been no violation of petitioner’s statutory rights 
bv the commissioner's action, and the commissioner is here merelv 
asking that he be given his statutory right under section 907(a) 
which provides that: 

“ Notice and an opportunity to be heard sha7I be given to the tax¬ 
payer and the Commissioner * * (Italics supplied.) 

An attempt to cut off the statutory right of a party to be heard 
because of a technical infringement of a rule, brought about by an 
effort to comply with the wishes of the other party in seeking a 
settlement out of court, would in our opinion be an abuse of discre¬ 
tion and. what is more serious, would amount to placing the rule 
to the forefront bf the statute. No rule of the board or of any court 
can claim such arrogation. This principle is of course well recog- 
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nized, and the Circuit Courts of Appeals for the Third and Seventh 
Circuits have so held specifically with reference to the board’s 

166 rules in Weaver v. Blair, 19 Fed. (2) 16, and Reliancd Mfg. Co. 
v. Blair, 19 Fed. (2) 789. The rule involved in those cases 

(rule 8) provided, pursuant to statutory authority, for thej payment 
of a filing fee as a condition precedent to the docketing of a peti¬ 
tion and it was specifically provided that the filing of 4 petition 
would not be antedated to a time prior to the time of payment of the 
fee. In the Weaver case, the court said: 

“ The act of the board in making the payment of a fee a Condition 
precedent to the statutory appeal allowed by the act was not| jurisdic¬ 
tional, but incidental and procedural, and in our judgment the at¬ 
tempt to make the statutory jurisdiction created by Congress depend¬ 
ent and subordinate to the procedural rule making prepayment of the 
fee jurisdictional is unwarranted.” 

In the Reliance case a per curiam decision was rendered concurring 
fully in the views expressed in the Weaver case. 

Reverting to the question of the discretion in the board to excuse 
a strict compliance with its rules, we find in our records m^ny cases 
where we have allowed departures from the letter of the rulds in such 
cases as taxpayers having failed to prepare petitions exactly as pre¬ 
scribed or where they have been delinquent in the matter of filing 
amended petitions. What is more to the point, we find that in at 
least four cases such as we have here the board has denied! motions 
of petitioners for judgment by default. In the case of Eugerje Siegel, 
Executor, Estate of Jacob Siegel, Docket No. 18879, petitioner’s 
motion for default judgment was considered by the entire bbard, and 
under date of January 7, 1927, the following order was entered: 

“This proceeding came on for hearing on petitioner’s motion for 
judgment by default on the ground that the commissioner’s answer 
was filed on the 61st day after service upon him of the petitiion. and 
the commissioner having tendered said answer theretofore filed, and 
having asked that the same be received and filed by the boar<(l; 

“The matter being within the discretion of the board it is: 

167 “ Ordered, that the motion for default judgment bej and the 
same is hereby denied; that the answer be received a|nd filed, 

and that the proceedings be restored to the general calendar.’’ 

In the cases of Carnation Milk Products Co. v. Commissioner, 
Docket No. 19552: Geo. J. Baldwin, Docket No. 19144; and Kemp- 
Munger-Allen Oil Co. v. Commissioner, Docket No. 150941, orders 
were entered under dates of January 29, 1927, March 2, 1^)27, and 
July 1, 1927, respectively, denying petitioner’s motions fori default 
judgments. In the Carnation Milk Products case the Siegel case, 
supra, was cited in the order denying the motion for judgment. In 
the Kemp-Munger-Allen Oil case, as in that of Siegel, the! motion 
was denied on the ground of “ * * * the matter being within the 

discretion of the board * * 

We reach the conclusion that in a proper case it is within tlje sound 
discretion of the board to waive strict compliance with a rule of 
practice of its own making, and in support of this view we find ample 
authority in the decisions of the courts and in precedents established 
by the board. 

Numerous affidavits were filed by representatives of the parties, 
setting forth for the most part, their recollections of the dajtes and 


90 


BOARD OF TAX APPEALS VS. THE UNITED STATES 


subject matter of conversations among them with references to these 
cases. The views set forth are not entirely in accord, in that there 
is some confusion as to dates on which certain conversations are 
alleged to have occurred and as to what some of the parties claim to 
have said to others. We have taken as the basis for our findings of 
fact the allegations respecting which the parties are in accord 

168 and those that are uncontradicted. It clearly appears that a 
representative of the petitioner requested of the general 

counsel's office that the case be sent back to the Income Tax Unit for 
further consideration of one or more of the allegations of error 
contained in the petitions, and that the attorney having charge of 
the cases took the petitioner’s request under advisement. The attorney 
in the general counsel’s office subsequently decided that petitioner’s 
request might be granted and prepared the cases for dispatch to the 
Income Tax Unit and at the same time prepared the application 
for extension of time to file answers. We think that in view of these 
facts there was reasonable cause for the respondent’s delay in making 
application for extension, and, as pointed out above, the granting of 
the application being within the discretion of the board, the order 
granting it should not now be set aside. Petitioner’s motions are 
therefore denied. The answers tendered by respondent, having been 
presented within the time allowed by the board’s order, will be 
received and docketed as of the date tendered, to wit, March IS. 1927. 

In the view we take of the case, other questions argued by the 
parties, such as whether this is a proceeding against the United 
States, and whether the Government is bound by rules of court to 
the same extent as other litigants, need not be considered. 

Reviewed by the board. 

Petitioner's motion to vacate the order granting additional time 
within which to answer and for judgment by default is denied. 

169 Van Fossan dissents. 

Sterxhagen, dissenting: I have no doubt that this is a ques¬ 
tion for the discretion of the board. Congress gave the board the power 
to make its rules of practice and procedure because it believed that in 
this limited field of adjudication of a special kind of controversy in 
which the Government was always a party and the exercise of its 
taxing power always being tested and construed this tribunal was the 
best judge of the details of the machinery for solving the multitude 
of disputes constantly arising. This power was exercised by the board 
when in clear language it framed its rules. These rules must be either 
enforced as adopted or lose their force entirely, and this is equally 
true as against the taxpayer or the commissioner. No one member 
should be permitted to decide whether the rule, clearly not complied 
with, is to be temporarily set aside. Parties, through the bar, should 
not be required to cope with such uncertainty. The answer was not 
filed in time and no motion about it was timely made or embodied the 
required good cause. Hence, there was no answer. 

I do not go so far as to say that judgment should be given for 
petitioner by default, because the prevailing opinion does not reach 
that point for consideration. The failure to file an answer may not 
require such a definitive result. But to me it seems that there has 
been a failure to file an answer according to the rules, and the further 
proceedings should be shaped as if no answer whatever had been filed. 
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But, as I have said, the board’s construction and enforcement of 
its own rules is within its own wisdom and my disagreement is only 
in the instance of its exercise. I 

170 Greex, dissenting: The majority opinion is based squarely 
on the proposition that “ a court has the inherent pow^r to sus¬ 
pend a rule of its own making/’ After the citation and disciission of 
a number of cases, it is said: 

While the facts in some of the cases quoted from and cited are 
different from those involved here, the decisions quoted p^oint out 
the wide discretion vested in courts to suspend rules of tljieir own 
making and satisfy us that we had the power, in making the order of 
December 22, 1926, to grant the respondent additional time to 
answer. 

An examination of many cases leads me to the conclusion that the 
sounder rule and the one adopted in the majority of the jurisdictions 
is that courts may not suspend rules of their own making. See 
Thompson v. Hatch. 3 Pick. (Mass.) 512; Kio Grande Irrigation and 
Colonization Co. v. Gildersleeve, 174 U. S. 603; Kichardson 4 Green, 
130 U. S. 104. 112; United States v. Freemont, 59 U. S. 36; [District 
of Columbia v. Humphreys, 11 App. D. C. 68; District of Colombia v . 
Roth, 18 App. D. C. 547; Talty v. District of Columbia, 20 Ap:p. D. C. 
4S9: Drew v. Hogan, 26 App. D. C. 55; Healon v. Davis, 18 FSd. (2d) 
175. This of course has nothing to do with the exercise of discretion 
where that is vested in the court, either by the rule or by statute. 

Considerable reliance is placed upon the case of United States v, 
Breitling, 20 Howard (61 U. S.) 252. In Muller v. Ehlers, 91 U. S. 
249, the Supreme Court, in speaking of the Breitling case, saijd: 

“ That case went to the extreme verge of the law upon this question 
of practice and we are not inclined to extend its operation.” 

The Gildersleeve case, supra, was decided subsequent to the 
Breitling case. j 

171 The opinion in the instant case quotes our rule whijdi pro¬ 
vides that continuances, etc., may be ordered by the bqard on 

its own motion or may be granted by it in its discretion on the mo¬ 
tion of either party filed in writing and showing good and sufficient 
cause therefor. It then holds that the omission to incorporate in 
the motion a showing of good and sufficient cause may be supplied 
long after the order was made. No reason is given for thjs con¬ 
clusion and it is believed that none can be given. In so holding the 
board is not exercising its discretion, but is in fact ignoring tl^e clear 
provision of the rule. 

In the opinion the following is quoted from section 907: “ Notice 
and opportunity to be heard shall be given the taxpayer apd the 
commissioner” and the decisions in the cases of Weaver v.\ Blair, 
19 Fed. (2d) 16, and Reliance Manufacturing Co. v. Blair, 19 Fed. 
(2d) 7S0, are cited apparently for the proposition that th$ com¬ 
missioner has a right to be heard regardless of whether he h^s filed 
an answer. The cited cases do not so hold. All that either! party 
is entitled to is a right to be heard in the manner prescribed j^v the 
statute and such rules as the board itself may legally prescribe in 
accordance with the right vested in it by statute, and it is not here 
contended that the board’s rule is illegal or invalid. j 

Emphasis is placed upon the fact that the board has heretofore 
frequently “allowed departures from the letter of the ruleg.” I 
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am unable to perceive any good reason why such a construction of 
the rules of this board should form a basis or precedent for the con¬ 
tinuation of such erroneous construction. 

172 The result of the majority opinion is to leave the force 
and effect of the rules of this board in such a condition of 

chaos there can be no uniformity in their enforcement. To my mind 
such a condition is wholly undesirable. 

Murdock, dissenting: I dissent from the prevailing opinion but 
reserve my judgment on the question of whether or not the board 
in another case might or might not have the right to exercise a 
sound discretion. Even if the member who extended the time had 
the right to exercise his discretion, no reasons for-an extension of 
time within which to answer were advanced for his consideration 
and his action was arbitrary, without authority of law, an abuse of 
discretion and therefore erroneous. The order granting an exten¬ 
sion of time within which to answer, in my opinion, should be set 
aside. 

Sikfkix. dissenting: It seems to me that any rule of this board, 
when promulgated, must be enforced according to its terms until 
changed by the board, and that to permit a member to vary or nullify 
it will result in a great deal of uncertainty in the trial of proceed¬ 
ings. • Whether or not the proceedings here are analogous to an 
action in court, it would seem that the statute gives the board power 
to prescribe its rules and makes the determination of what those rules 
should be and their interpretation a question of policy. If that is 
so. every consideration of policy is on the side of a certainty that 
the rules will be strictly adhered to instead of being subject to 
variation in any case, according to the ideas of the division hearing 
the case. 

173 Even if no answer were filed. I believe the board would still 
have the duty of deciding the case, and that proof would have 

to be introduced in support of the allegations of the petition. 

Under our rules the burden of proof is on the petitioner, and I 
do not believe that a mere failure to answer the allegations of the 
petition has the effect of converting these allegations into facts 
which the board can accept as true as though they had been 
admitted. 

174 Rule to show cause 

Filed Feb. 10. 1928 

* ****:;:* 

Upon consideration of the petition for writ of mandamus and the 
accompanying exhibits this day filed in the above-entitled cause, it 
is bv the court this 10th dav of February, A. D. 1928. ordered that 
the Board of Tax Appeals show cause, if any it has. why the 
prayers of the said petition should not be granted on or before 
the*24th day of February, A. D. 192S, at 10 o'clock a m., provided 
a copy of this order, of the said petition and of the accompanying 
exhibits be served upon the said Board of Tax Appeals at least ten 
davs prior to said return day. 

Wexdell P. Stafford, 

Justice . 
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Served a copy of the within order, petition and exhibits op Board 
of Tax Appeals by Adilie Harris, asst, secy., 2/10/28, personally. 

Edgar C. Snyder, 

U. S. Marshal in and for the Dist. of Columbia. 

By Thomas R. East, 
Deputy U. S. Marshal. 
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In the Supreme Court of the District of Columbia 

Filed Mar. 1, 1928 


United States of America on the Relation ) 
of Shults Bread Company, a Body Corporate, 
relator 

vs. 

Board of Tax Appeals, respondent 


At Law No. 74795 


REPLY OF RELATOR TO RESPONDENT S RETURN TO RULE TO SHOW CApSE AND 

ANSWER 

Reserving to itself all exceptions to the imperfections, insufficiencies 
in law, uncertanties and defects in the said return and answer and 
all objections to the various allegations thereof on account of their 
immateriality, irrelevancy, and incompetency, and relying j on the 
same as if a demurrer had been specifically interposed to thenji separ¬ 
ately and severally, the relator respectfully replies to the various 
allegations of the said return and answer as follows: 

6. Relator denies that the applications of the Commissioner of 
Internal Revenue referred to in the sixth paragraph of tpe said 
return and answer and/or the causes numbers 20652 and 20653, or 
any of them, under the practice and/or procedure of the respondent 
went to its chairman for action on said applications, because jit says 
that had any such practice or procedure existed it was in violation 
of the statute creating the board, of the rules promulgated jby the 
board pursuant to the provisions of such statute, illegal and void. 
Relator further denies that J. C. Korner, jr., as chairman j of the 
respondent and/or as division number 16 of the respondent, had any 
authority to act upon such motions or applications or either oi them, 
and denies that he had any authority to grant the stoe on 
176 December 22nd, 1926, as a member of the respondent Rnd/or 
as a division of the respondent, and accordingly denies that 
he acted upon and granted the same as set out in the sixth paragraph 
of the said return and answer. 

11. Relator denies the averment of the eleventh paragraphiof the 
said return and answer that the answers of the Commissidner of 
Internal Revenue referred to in the said paragraph were filed ;by the 
Commissioner of Internal Revenue on March 18th, 1927, and/dr were 
received by the board as of March 18th, 1927, in its opinion and 
decision, and avers on the contrary that the said answers havd never 
been filed and that the said Board was without authority to deceive 
the same at any time until they had been filed, that in the light of the 
facts of this case they can only be filed pursuant to an order iof the 
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board, that they could then only be filed as of the date of such order, 
and that no such order was attempted to be made until after the 
filing of the petition in this cause, that is to say, on. to wit, the 21st 
day of February, A. D. 1928, when the respondent assumed to enter 
an order that certain answers of the Commissioner of Internal Reve¬ 
nue 44 filed March 8th, 1928, to the petitions herein be, and the same 
hereby are received and made a part of the record herein,” as will 
appear from a copy of the said order herewith filed, marked 44 Exhibit 
No. 25,” and prayed to be taken and read as a part of this reply, and 
the relator further shows to the court that the said attempted order 
is meaningless and ineffective not onlv because it was assumed to be 
entered after the filing of the petition in this cause and therefore 
after the subject matter thereof had passed from the control of the 
respondent to this court, but also because the supposed answers men¬ 
tioned in the said attempted order could not have been filed as of the 
date stated in the said order since it describes them as answers filed 
seventeen days thereafter. 

ITT 16. Relator denies the averment of the sixteenth paragraph 
of the said return and answer that verification of petitions 
before the respondent bv an attornev for the relator is in violation of 
the rules of the respondent, and avers in that connection that the only 
rule of the respondent on the subject is its rule numbered five, which 
provides that petitions before the respondent shall contain, among 
other things, 44 a verification by the petitioner” and that 44 the petition 
shall be signed by the petitioner or his counsel and shall be verified 
by the petitioner.” and as the relator here, petitioner before the re¬ 
spondent. is a body corporate, it is utterly impossible that it person¬ 
ally verify the petitions in causes numbered 20652 or 20653 before the 
respondent or either of them. 

IT. The relator denies the allegation of the seventeenth paragraph 
of the said return and answer that the applications therein referred 
to were acted upon by a division of the respondent. 

19. The relator denies the allegation of the nineteenth paragraph 
of the said return and answer that in proceedings before the respond¬ 
ent, where the taxpayer and the Commissioner of Internal Revenue 
enter into a stipulation of the true facts, a decision in such proceed¬ 
ing is entered by the respondent in accordance with the stipulation 
of the parties, if it is meant to infer thereby that no recomputation 
is made under rule 50. 

A. The relator denies the allegations of paragraph A of the said 
return and answer. 

B. The relator denies the allegations of paragraph B of the said 
return and answer. 

Shults Bread Company, 

Bv Raymond F. Garrity, 

%/ 

Attorney. 

W. C. Sullivan, 

Raymond F. Garrity, 

Leon H. Cooper, 

Attorneys. 

District of Columbia, ss: 

1T8 I, Raymond F. Garrity. on oath say that I am the attorney 
and agent for Shults Bread Company, whose name I have in 
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I 

my said capacity subscribed to the foregoing 1 an annexed reply, and 
I know the contents thereof and have personal information of the 
facts therein stated, and I verily believe the same to be true. 

Raymond Fj Garrity. 

Subscribed and sworn to before me this 1st day of March, A. D. 
1928. 

[seal.] John W. Gaskins, 

Notary Public in and for the District of Columbia. 
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Exhibit “ 25 ” 

United States Board of Tax Appeals 


Shults Bread Company, petitioner ) 


v. 


Commissioner of Internal Revenue, 
Respondent 


f Docket Nos. 206^52,20653 


order 


Pursuant to the board's findings of fact and opinion promulgated 
January 26, 1926, and the order of the board entered herein January 
26,1928, it is 

Ordered, that the respondent’s answers filed March 8, ^928, to the 
petitions herein be and the same hereby are received and made a part 
of the record herein. 

(Signed) B. H. Littleton, 
Chairman , U. S. Board of Tax Appeals. 
Washington, D. C., February 21, 1928. j 

[seal.] B. D. Gamble, 

Clerk , U. S. Board of Tax Appeals. 

180 In the Supreme Court of the District of Columbia 


Filed June 27, 1928 


United States of America, ex rel. ] 
Shults Bread Company 

vs. 

Board of Tax Appeals 


f No. 74795 At Ljiw 


stipulation 

I 

It is hereby stipulated and agreed that the above-entitled cause 
shall be submitted to the court upon the petition, the return to the 
rule and answer, the reply of relator and the joinder ofj issue, to¬ 
gether with the following as evidence and testimony: 

1. Exhibits Nos. 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 20, £l, 22, 23, 
and 24 accompanying the petition, together with Exhibit JKo. 25 ac¬ 
companying the relator’s reply, offered in evidence by the relator. 

2. Exhibits Nos. 13, 14, 15, 16, 17, 18, and 19, accompanying the 
relator’s petition, offered in evidence by the respondent. 

36685—29-7 
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3. The entire history of Exhibits Nos. 17 and 18 accompanying 
the petition, which are referred to in paragraph numbered eleven 
of the return and answer as answers of the Commissioner of Internal 
Revenue to the original petitions before the respondent, is set out in 
the several exhibits hereinbefore mentioned, more particularly the 
said Exhibits Nos. 17 and 18, together with Exhibits Nos. 11, 12, 
23, and 25. 

4. After the institution of the above-entitled cause, and the 

181 filing of the respondent’s return and of the relator’s reply 
thereto the respondent undertook on, to wit, the 8th day of 

May, A. D. 1928, to pass an order in said causes numbered 20652 
and 20653, copy of wnich is annexed hereto as a part hereof and 
marked Exhibit 26. 

W. C. Sullivan, 

Raymond F. Garrity, 

Leon H. Cooper, 

Attorneys for Relator. 
Leo A. Rover, 

Attorney for Respondent. 

182 “ Exhibit 26 ” 

United States Board of Tax Appeals 
Shults Bread Company, petitioner 

~ t‘ r> Docket Nos. 20652 and 20653 

Commissioner of Internal Revenue, 

respondent 


ORDER 


Heretofore on February 21, 1928, the board entered an order 
reciting that pursuant to its u opinion promulgated January 26, 
1926.’’ ordering that respondent’s answers “ filed March 8, 1928,” be 
received and made a part of the record, and whereas it appears that 
the date January 26, 1926. should have been January 26, 1928, and 
that the date March 8, 1928, should have been March 18, 1927, it is 

Ordered, that the order of the board of February 21, 1928, be 
amended to read as follows: 

Pursuant to the board’s findings of fact and opinion promulgated 
January 26. 1928, and the order of the board entered herein January 
26.1928, it is 

Ordered, that the respondent’s answers filed March 18, 1927, to the 
petitions herein be and the same hereby are received and made a part 
of the record herein. 


(Signed) 


B. H. Littleton, 


\ C? / -/ 

Chairman , U. S. Board of Tar Appeals. 

Dated Washington, D. C., May 8,1928. 

A true copy. 

Teste: 

[seal.] (Signed.) B. D. Gamble, 

i Clerk , U. S. Board of Tax Appeals. 
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In the Supreme Court of the District Of Columbia 
Filed February 24, 1928 

United States of America on the Relation of 

Shults Bread Company, a Body Corporate, re¬ 
lator 

vs. 

Board of Tax Appeals, respondent 

RETURN TO RULE TO SHOW CAUSE AND ANSWER TO PETITION OF RE¬ 
SPONDENT 

Now comes the respondent, Board of Tax Appeals, and for its 
return to the rule to show cause and answer to the petition fried herein 
says: j 

1, 2, and 3. Respondent admits the allegations of paragraphs 1, 2, 
and 3 of the petition. 

4. Respondent admits the allegations of paragraph 4 qf the peti¬ 
tion except the conclusions contained in the last sentence of said 
paragraph and for answer thereto avers that the rules of the respond¬ 
ent speak for themselves. 

5. Respondent admits the allegations of paragraph 5 of the peti* 
tion except the allegation that neither of the applications of the 
Commissioner of Internal Revenue showed any cause for'the exten¬ 
sion of time sought and avers the fact to be that said applications, 
copies of which are annexed to the petition and marked i u Exhibits 

3 and 4,” speak for themselves. 

1S4 6. Respondent denies the allegations of paragraph 6 of the 

petition as stated and avers the fact to be that the applications 
referred to were filed on December 20, 1926; admits that! no notice 
was given to the relator or its counsel of the making of sfrch appli¬ 
cations prior to the time said applications were granted by J. G. 
Korner. jr., member and chairman of the board: that saip applica¬ 
tions of the Commissioner of Internal Revenue for an extension of 
time within which to answer and the causes Nos. 20652 jjnd 20653, 
under the practice and procedure of respondent, went to the chair¬ 
man of the board for action on said applications and that J. G. 
Korner, jr., as chairman of respondent and as division No, 16 of re¬ 
spondent acted upon such motions and granted the same on December 
22, 1926, as a member and as a division of the respondent. ! Respond¬ 
ent admits that after said applications of the Commissioner of 
Internal Revenue were considered and acted upon and granted by 
J. G. Korner, jr., chairman and division No. 16 of respondent, copies 
thereof were transmitted to relators counsel by registered i mail and 
were received by such counsel on January 5, 1927, and that! the mail¬ 
ing of such copies constituted the first notice, knowledge, oi^ informa¬ 
tion to relator or its counsel from respondent, of the making and 
granting of said applications. 

7. Respondent admits the allegations of paragraph 7 of the 
petition. 

8. Respondent admits the allegations of paragraph 8 of; the peti¬ 
tion and avers the fact to be that it was not necessary that tfre motion 
referred to be verified. 
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9. Respondent admits the allegations of paragraph 9 of the 
petition. 

10. Respondent admits that the motions of relator and the Com¬ 
missioner of Internal Revenue came on for hearing on February IT, 
1927, and on March 18. 1927, before Honorable C. Rogers Arundell. 
Respondent denies the other allegations in paragraph 10 of the peti¬ 
tion, as stated, and avers the fact to be that the proceedings had be¬ 
fore the said Honorable C. Rogers Arundell on said dates 

185 are set out in detail in the transcript of the hearings as set 
forth in Exhibits 11 and 12 to the petition, which transcript 

and exhibits speak for themselves. 

11. Respondent admits the allegations of paragraph 11 of the 
petition except that respondent avers that the answers referred to 
therein were filed by the Commissioner of Internal Revenue on March 
18, 1927, and were received by the board as of March 18, 1927, in its 
opinion and decision, promulgated January 26, 1928, as appears from 
the copy of said decision and opinion annexed to the petition herein 
as Exhibit 24. 

12. 13, 14, and 15. Respondent admits that in the petitions filed 
by the relator with the respondent, and annexed to the petition as 
Exhibits 1 and 2, contain the allegations as set forth in said para¬ 
graphs of this petition. 

16. Respondent denies that the petitions referred to were verified 
by the relator and avers that they were sworn to by an attorney for 
tfie relator, such verification being in violation of the rules of re¬ 
spondent; respondent denies that they were competent proof of the 
facts therein alleged and denies that it is either unnecessarv or im- 
proper to require relator to make such proof. Respondent is 
advised that the other allegations of said paragraph are immaterial 
to the issues involved herein and that no answer thereto is necessary. 

17. Respondent denies the allegations of fact contained in para¬ 
graph 17 of the petition except that it admits that said applications 
were acted upon ex parte by a division of respondent without notice 
by respondent to relator; respondent admits that the excerpt from 
the statute is corectlv quoted. 

18. Respondent denies the allegations in paragraph 18 of the peti¬ 
tion as stated and avers the fact to be that the records and proceedings 
before respondent, are attached as exhibits to the petition herein, and 

that said exhibits speak for themselves. 

186 19. Respondent denies the allegations of the first sentence of 
paragraph 19 of the petition as stated and avers the fact to be 

that in proceedings before the respondent where the Commissioner 
of Internal Revepue. bv answer, admits all of the facts alleged or 
where the taxpayer and the Commissioner of Internal Revenue enter 
into a stipulation of the true facts or the deficiency involved, a deci¬ 
sion in such proceeding is entered by the respondent in accordance 
with the allegations in the petition and the admissions in the answer 
or in accordance with the stipulation of the parties. Respondent 
denies the other allegations of paragraph 19 of the petition. 

Further answering the allegations of the petition, respondent says: 

A. That it was within the sound judicial disgression of the respond¬ 
ent to allow the Commissioner of Internal Revenue to file his answers 
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in the proceedings before it as set forth in the pleadings herein; and 
that, accordingly, mandamus will not lie. 

B. That relator has a plain, complete, and adequate remedy by 
noting an exception to the ruling of respondent and upon a final 
determination, after hearing before respondent, if the decision and 
opinion of respondent is adverse to relator, by filing a petition for 
a review in the appropriate Circuit Court of Appeals or ip the Court 
of Appeals of the District of Columbia. 

Wherefore, the premises considered, respondent prays to be hence 
dismissed with its reasonable costs in this behalf incurred.! 

United States Board of Tax Appeals, 
By Benjamin H. Littleton, Chairman. 

Peyton Gordon, 

United States Attorney. 

Leo A. Rover, 

Assistant United States Attorney. 

187 District of Columbia, ss: | 

I, Benjamin H. Littleton, on oath depose and sayL that I am 
chairman of the Board of Tax Appeals, respondent herein, that I 
have read the foregoing return and answer, subscribed by me as chair¬ 
man of said board, that the matters and things stated therein I verily 
believe to be true. 

Benjamin H. Li}ttleton. 

Subscribed and sworn to before me this 24th day of February, 
A. D. 1928. 

[seal.] Carlton G. Schengen, 

Notary Public , D. C. 

188 Order for peremptory writ of mandamus 

Filed Nov. 1, 1928 

* * * * * * * 

Now come the petitioner, relator, and respondent, a^id having 
argued and submitted the matter to the court upon the pleadings ana 
the evidence, it is thereupon by the court, this 1st day of November, 
A. D. 1928, adjudged that the prayers of the petition be ? and they 
hereby are, granted, and that the peremptory writ of piandamus 
issue iorthwith, as prayed in the petition, and that the relatior recover 
its costs as the same may be taxed by the clerk. 

Wendell P. Stafford, 

Justice. 

The respondent in open court notes an appeal to the Court of 
Appeals from the foregoing order. 

Wendell P. Stafford, 

Justice. 


JjOO board of tax appeals ys. the united states 


189 Designation of record by respondent 

Filed Dec. 12, 1928 

******* 

The clerk, in preparing the record in this cause for the Court of 
Appeals of the District of Columbia, will please include therein the 
following: 

1. The petition for writ of mandamus and exhibits thereto; 

2. The rule to show cause; 

3. The return to the rule to show cause; 

4. The reply of relator to return; 

5. The order for the issuance of the peremptory writ of mandamus, 
with notation of appeal thereon: and, 

6. The stipulation filed herein June 27,1928. 

, Leo A. Rover, 

United States District Attorney. 

190 Assignments of error 

Filed Jan. 12, 1929 

******* 

The United States Board of Tax Appeals, the respondent herein, 
by Leo A. Rover, United States attorney in and for the District of 
Columbia, assigns the following errors to be presented on the appeal 
in the above entitled cause: 

1. That the court erred in admitting testimony of the witness, 
Jules C. Korner. 

2. That the court erred in granting the petition of relator, herein. 

3. That the court erred in ordering the issuance of the peremptory 
writ of mandamus against the respondent herein. 

Leo A. Rover, 

United States Attorney in and for the District of Columbia. 

memoranda 

January 14, 1929: Bill of exceptions filed. 

February 12,1929: Bill of exceptions approved and signed. 

191 Supreme Court of the District of Columbia 

United States of America, 

District of Columbia ,, ss: 

I. Frank E. Cunningham, clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
190, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 74795 at law, wherein the United 
States of America, on the relation of Shults Bread Company, a body 
corporate, is relator and Board of Tax Appeals is respondent, as the 
same remains upon the files and of record in said court. 
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Id testimony whereof I hereunto subscribe my mime and affix the 
seal of said court, at the city of Washington, in said District, this f3tb 
day of February, 1929. 

I^seal.] Frank E. Cunningham, 

Clerk, 

* A 

192 In the Supreme Court of the District of Columbia 

' 

Holding a Circuit Court 

U. S* ex rel. Shultz Bread Company 

v . [At Law No, 74,79o 

Board of Tax Appeals 

.. • v 

RILL OF EXCEPTIONS 

' • \ 

i 

Be it remembered that, at the hearing of this cause before Mr. 
Justice Stafford, on June 15, 192$. Jules G. Korner, jr., ja witness 
for the relator, the Shults Bread Company, being first duly sworn, 
testified in substance as follows: 

That he was a member of the Board of Tax Appeals from July 
16. 1924, until April 15, 1927, and had been chairman of ^he board 
from March 31,1925, until 1927; that he was the same J. (f. Korner, 
jr., whose name appeared in the indorsement “Granted December 
22nd, 1926, J. G. Korner, jr., member of the JJnited States “ Board of 
Tax Appeals,” shown upon Exhibits 3 and 4 to the pejtitfion; that 
motions such as Exhibits 3 and 4 are commonly known in the board 
as motions for an extension of 120 days to plead or to fil<J, and are 
referred to in the board as 120-day motions; that in 1926 tftere were 
a considerable number of such motions before the board; iff response 
to the question as to how far the number of such motions would affect 
the physical capacity of one individual to pass upon the iperits in¬ 
volved in each application for such extension, the witness stated that 
that would depend on how much consideration was given to each 
particular motion; that the practice in disposing of these 120-day 
motions was as follows: That in the beginning, when these 

193 motions first began to come in, they were usually .typewritten, 
but that later they began to be multigraphed, not mimeo¬ 
graphed—a type of printing, and the only matter filled in was 
usually a date, and that facilitated handling them because tliey were 
all uniform in form and it did not require so much reading to see 
exactly what the point was in the motion; .that he thinks the multi¬ 
graphed form was being generally used by December, 1926; that 
when such motions were presented to witness for his signature the 
rubber stamped word “ Granted ” usually had already beei* placed 
thereon; not always, but generally; that motions in matter!? of that 
kind that he handled in his office were brought to him by his secre¬ 
tary. classified as to the kinds of motions, all one hundred and 
twenty day motions if there were no unusual circujnstancies being 
alike were put into one basket, and orders, for example, for final 
determination or final judgment, in another basket, and other kinds 
of motions might be similarly classified, and all other motions of a 
miscellaneous nature were in a basket, that expedited his treatment 
of them; that the 120-day motions came to him with the stamp 
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44 Granted ” at the bottom, with the date, and with a blank line under 

which was printed 44 Member of the United States Board of Tax 

Appeals, 7 ’ and he signed on the blank line when he executed the 

order; that the stamp 44 Granted ” was considered to be the order 

and was so taken and entered on the docket; that on account of his 

other activities he delayed the signing of this type of work until the 

close of the dav: that his secretarv would let them accumulate in 

^ ■ • * 

his office and then bring them to him and hand each one to him 
and that he would glance over it, sign it, and pass it to her, and she 
would blot it and lay it aside; that whether he read the mo- 

194 tions through before signing them would depend on how they 
struck his eye; that if the motion was of the printed type, 

with onlv a date in it, he did not read it through, but merelv looked 

• cr 7 %/ 

at the date; that he could, by reason of experience and practice, 
tell the nature of the motion at a glance, but if it was a typewritten 
motion he usually read it through; that he did not remember whether 
Exhibits 3 and 4 were typewritten, printed, or multigraphed mo¬ 
tions; that every order involving a deficiency or final judgment or 
anything of that kind he always read with considerable care; that 
before the motion got to him it usually had two checks, one by the 
clerk, Mr. Gamble, and one by Mr. Tracey, the secretary of the board, 
and was initialed by one or the other of them, and sometimes by 
both, just beneath the stamp 44 Granted,” and that he never signed 
anything, even 120-day routine order unless the initials of the clerk 
or the secretary appeared thereon; that generally all final orders 
of deficiency which involved computation of any kind were entered 
pursuant to rule 50, but orders entered on a stipulation required a 
computation, and such computation had necessarily been made before 
the stipulation was filed; and therefore they did not go through rule 
50; that in cases in which the facts were agreed whether by admis¬ 
sions in the answers, stipulation, or otherwise, where the result of the 
stipulation or agreement was to leave something to computation; 
undoubtedly rule 50 would be applied. 

And thereupon, on cross-examination, the witness testified that 
he did not believe he had ever signed an order of any kind without 
knowing what he was signing. 

And thereupon, on redirect examination, the witness testified that 
the merits of each case were not considered by him before pass- 

195 ing upon the 120-day applications, any more than as appeared 
upon the application itself. Witness, upon being shown origi¬ 
nal application in case No. 20652, stated that it refreshed his recol¬ 
lection but not to the extent of making him remember the identical 
act of signing that order; that he recognized his signature thereon 
and recognized the order; that it is upon a motion for an extension 
of 120 days from December 18, 1926, to April IT, 1927, within which 
to file answer, being signed by the counsel for the respondent in that 
case, and that in the lower right-hand corner is the 44 Granted ” stamp 
and the initial of the clerk underneath, 44 B. D. G.” standing for Bert 
D. Gamble; that a stamp at the top of the application 

44 DKT W 
CAL X BLA 
STA X ” 
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was put there for the purpose of identifying the clerk o^* whoever 
handled it in the clerk’s onice, so that if an error was m^de in the 
entry or docketing of the order it would be traced, and that his 
recollection was that that stamp was put on there aftelr he had 
signed it, and nothing on that stamp has anything to do| with the 
witness passing on the application itself; that "the applicatibn in case 
No. 20653 appeared to be identical with that in case No. 20652, and 
that what he had said with reference to case No. 20652 applied to the 
order in 20653. 

And thereupon, on recross-examination, the witness stated that the 
motions appeared to be typewritten motions, and that tlie initials 
“ BDG” in the lower right-hand corner were the initials of the 
clerk of the board and were on the order before the Order was 
presented to him. 

And thereupon, the witness volunteered the information in ex¬ 
planation of why these orders became routine in their effect; that 
the Board of Tax Appeals had found itself about two years 
196 behind in its calendar; and the General Counsel, bureau of 
Internal Revenue, was complaining that he could, not file 
answers quickly enough because the board had been finding fault 
with his office for entering general denials or filing answers of a 
most general nature, which added to the burdens of the bpard and 
the trial members and the taxpayer, without any good reason that 
the board could see, and the board had pressed the general 
counsel’s office to be more specific in its answers, admit sucth things 
as might be properly admitted, and save time, and that th^ general 
counsel’s answer was that under the rule he had a limited time 
within which to answer, that witness thought the time then allowed 
was less than sixty days now allowed, he thinks it used to be twenty 
days, and that he could not assemble the files and get together his 
proof and decide how to answer specifically, but that if he had more 
time he might be able to do so; that the general counsel th^n began 
to file the so-called 120-day motions; that it was general fo^* him to 
do that, and the board felt, and the members felt, that since the cases 
were calendared in accordance with the docket numbers anyway, no 
harm was done by allowing such extensions of time to file the answer; 
and that it got to be a practice to sign these 120-day orders pro 
forma unless there was some advance notice of objection or conten¬ 
tion about it; that notice was not given in advance, and such orders 
were signed by any members of the board, but practically all of 
them were signed by the chairman. 

And thereupon, in response to a question put by counsel] for the 
Board of Tax Appeals, witness testified that the general Counsel’s 
office was so crowded that they could not get in the kind of answers 
that the board through would expedite business, and that their 
19T contention was—and witness thought, properly—that if they 
had time they could answer more nearly in accordance }vith the 
desires of the board; and that as a matter of fact the witness knew 
of the crowded condition in the general counsel’s office. 

And the above testimony of the witness was taken over th|e objec¬ 
tion of counsel for the respondent, the Board of Tax Appeals, and 


[ 
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exception thereto duly noted on the ground that counsel can not see 
the purpose of it. 

Wendell P. Stafford, 

Justice. 

Correct: 

A. C. Sullivan, 

R. F. Gakrity, 

L. F. Cooper, 

Atty\<$ for relator. 

Leo A. Rover, 

John W. Fihelly. 

[Indorsed:] District of Columbia. Supreme Court. No. 4921. 
Board of Tax Appeals, Appellant, vs. The United States of America, 
on the relation of Shults Bread Company, a body corporate. Court 
of Appeals, District of Columbia, filed Feb. 13. 1929. Henry W. 
Hodges. Clerk. 
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In the Court of Appeals of the District 

of Columbia i 

i 

January Term, 1929 j 

No. 4921 

Board of Tax Appeals, appellant 

v. 

The United States of America, on the rela|tion 

of Shults Bread Company, appellee j 

I 

- i 

j 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 

BRIEF FOR APPELLANT 


THE CASE 

This case is before the Court on appeal froip an 
order for the issuance of a peremptory writ of riian- 
damus entered in the Supreme Court of the District 
of Columbia. (Rec. 99.) j 

This is a petition filed by the appellee (the relator 
below) for a writ of mandamus to compel the appel¬ 
lant (the respondent below) to enter a “ judgment” 
by default in favor of the appellee. (Rec. 1-92.) 
The prayer of the petition reads: 

3. That the writ of mandamus may issue 
out of this Honorable Court directed to I the 
Board of Tax Appeals requiring it to ei^ter 
judgment for the relator in each of the capses 
numbered 20,652 and 20,653 on its docket^ to 
the effect that, for statutory invested capital 
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purposes the value of the assets of the rela¬ 
tor, as at January 1, 1918, as shown in its 
books, of $3,531,630.25, is correct, that the 
relator is entitled to an allowance for depre¬ 
ciation of its depreciable assets as contended 
for in its foregoing and annexed petition and 
in Exhibits Nos. 1 and 2 thereto, and that the 
relator be afforded the benefits of Sections 
327 and 328 of the Revenue Acts of 1918 and 
1921, with a re-computation in accordance 
with Rule 50 of the respondent Board. 
(Rec. 8.) 

Upon the filing of the petition a rule to show 
cause why the writ of mandamus should not issue 
was issued (Rec. 92), and in proper time return to 
the rule and an answer to the petition was filed by 
the appellee (Rec. 97). To this return and answer 
the appellee filed a reply in the nature of a traverse. 
(Rec. 93.) The facts were all stipulated (Rec. 
95), except that some brief oral evidence was taken 
of one witness incorporated in the bill of exceptions. 
(Rec. 101). 

The case having been submitted to the court on 
the pleadings and the evidence, Mr. Justice Staf¬ 
ford, on November 1,1928, without opinion, entered 
a final order directing the issuance of the peremp¬ 
tory writ of mandamus as prayed in the petition. 
(Rec. 99.) From the order so entered an appeal 
to this Court was noted in open court. (Rec. 99.) 

II 

STATEMENT OF FACTS 

The Commissioner of Internal Revenue having 
on August 19, 1926, notified the appellee of deter- 
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urinations of deficiencies in income taxes due from 
the appellee for the fiscal period January 1 toi Feb¬ 
ruary 28,1919, and the fiscal year ending February 
29, 1920, and February 28, 1921 (Rec. 13, 22j 28), 
petitions to the Board of Tax Appeals for redeter- 
mination of such deficiencies (Rec. 9, 26) werp filed 
on October 18, 1926, within the sixty-day period 
therefor provided by statute. 

Copies of the two petitions filed were served on 
the Commissioner of Internal Revenue on October 
19, 1926. 

Attention is directed to the fact that neither of 
the two petitions on appeal to the Board of Tax 
Appeals (Exhibits 1 and 2 attached to the petition 
for mandamus, Rec. 9-13, 26-27) is verified b]y the 
petitioning taxpayer, as required by Rule 5 ojf the 
Board of Tax Appeals. 

On some dav either late in the month of Noyem- 
ber or early in the month of December, 1926, oiie of 
counsel for the taxpayer called at the office of Gen¬ 
eral Counsel, Bureau of Internal Revenue, ancj had 
a conference with the attornev to whom had been 
assigned the duty of handling the appeals before 
the Board of Tax Appeals. This conference wjas in 
regard to having the question of the tax liability of 
the appellee reconsidered by the administrative! unit 
of the Bureau of Internal Revenue, so as to obyiate 
the necessity for a formal hearing before the Bpard 
of Tax Appeals. Counsel was informed that his 
request would be considered. As to these t*a c ^ s 
there appears to be no question, and the Board of 
Tax Appeals so found. (Rec. 80.) 

i 

i 
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A question arises, however, whether counsel for 
the appellee was at that conference informed by 
the attorney in the office of General Counsel that 
if it was determined that his request for recon¬ 
sideration should be granted an application would 
be made to the Board of Tax Appeals for an exten¬ 
sion of time within which to answer. Two 
attorneys in the office of General Counsel, Bureau 
of Internal Revenue, who were present when the 
conference took place make affidavit that such state¬ 
ment was made, while, on the other hand, the 
attorney for the appellee at whose instance the con¬ 
ference was held swears that nothing of that kind 
was said. (Rec. 36-43, 68-72, 74-79.) 

The cases were referred back to the administra¬ 
tive unit for reconsideration, as requested by 
counsel, and the same counsel conferred bv tele- 
phone and in person with the official who was hand¬ 
ling the cases in the administrative unit. About 
this there can be no question, for appellee’s attorney 
admits this in his affidavit. (Rec. 37.) 

On or about December 18,1926, the attorney han¬ 
dling these appeals in the office of General Coun¬ 
sel, Bureau of Internal Revenue, prepared a memo¬ 
randum sending the case back to the administrative 
unit for further consideration and at the same time 
prepared an application for an extension of time 
in each of the two cases from December 18, 1926, 
to April 17, 1927, within which to answer or other¬ 
wise move. (Rec. 35.) These applications w^ere 
signed on December 18, 1926 (which was Satur- 



day), and were filed on December 20, 1926. (Rec. 

32, 35.) The motions were granted by the Chair¬ 

man of the Board of Tax Appeals on December 
22, 1926. (Rec. 32.) I 

Copies of the applications for extension of |:ime, 
showing that the applications had been granted 
were sent to one of counsel for the appellee by the 
Board of Tax Appeals by registered mail and jwere 
received by him on January 5,1927. (Rec. 2-$.) 

On January 6,1927, counsel for the appellee filed 
motions with the appellant asking that the orders 
granted December 22, 1926, extending the tinjie to 
answer be vacated and set aside, and that the B(>ard 
of Tax Appeals enter judgments by default oij the 
ground that the Commissioner of Internal Revenue 
failed to answer the appellee’s petitions withinj the 
time prescribed by the rules of the Board. (Rec.. 

33, 35.) I 

After extended hearings in February and March, 

1927 (Rec. 43-68), the Board of Tax Appeals on 
January 24 1928, promulgated its decision denying 
the motions filed by the appellee to vacate the orders 
granting additional time within which to answer 
and for judgments by default (Rec. 79-92). j 

In the proceedings before the Board of Tax 
Appeals on March 18, 1927, and within the period 
provided in the order extending the time for an¬ 
swer, Mr. Murray, representing the Commissioner 
of Internal Revenue, offered the answers of the 
Commissioner for filing. (Rec. 67.) Counsel for 
the appellee objected, and the matter was held un- 
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der advisement until the whole question was 
settled. (Rec. 67.) The answers appear at pages 
73 and 74 of the printed Transcript of Record. An 
order was entered by the Board of Tax Appeals 
on February 21, 1928, that the answers of the 
Commissioner of Internal Revenue filed “March 
8,1928” be received and made a part of the record. 
(Rec. 95.) The order as so entered contained three 
manifest typographical errors—the first as to the 
year when the decision of the Board was promul¬ 
gated, “1926” instead of 1928; the second as to the 
day of the month, “March 8” instead of March 18; 
and the third as to the year when the answers were 
filed, “1928” instead of 1927. These palpable typo¬ 
graphical errors were corrected by the order 
entered by the Board on May 8, 1928. (Rec. 96.) 

After the promulgation of the decision of the 
Board of Tax Appeals the appellee filed its petition 
for writ of mandamus to compel the Board of Tax 

Appeals to enter judgment in its favor in each of 

0 

the two appeals before the Board. (Rec. 1-92.) 
A rule to show cause was issued (Rec. 92), and in 
due time a return to the rule and answer to the peti¬ 
tion was filed by the appellant by its chairman. 
(Rec. 97.) A reply to this return and answer was 
filed by the appellee. (Rec. 93.) 

Thereafter a stipulation was entered into by 
counsel submitting the case on the petition, the re¬ 
turn to rule and answer, the reply of the relator, 
and the joinder of issue, together with certain evi¬ 
dence in the form of exhibits to the petition. 
(Rec. 95.) 
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Later the oral evidence of J. G. Korner, who was 
Chairman of the Board of Tax Appeals and signed 
the orders granting the extension of time, was 
taken. This evidence of Mr. Korner is set out in 
the bill of exceptions. (Rec. 101-104.) Mr. Kbrner 
stated that if a motion was typewritten he usually 
read it through (Rec. 102), and when shown the 
original motions in the case at bar, stated that Ithey 
were typewritten (Rec. 103). 

in 

ASSIGNMENTS OF ERROR 

1. That the court erred in admitting testimony 

of the witness, Jules C. Korner. j 

2. That the court erred in granting the petition 
of the relator, herein. 

3. That the court erred in ordering the issuance 
of the peremptory writ of mandamus against the 
respondent herein. 

iv ! 

I 

THE STATUTES 

The pertinent provisions of the Revenue Acij; of 
1926 (44 Stat. 9, 55, 56, 107, 109) are: j 

Sec. 274. (a) If in the case of any tax¬ 
payer, the Commissioner determines that 
there is a deficiency in respect of the tax 
imposed by this title, the Commissioner is 
authorized to send notice of such deficiency 
to the taxpayer by registered mail. Within 
60 days after such notice is mailed (hot 
counting Sunday as the sixtieth day), the 





8 


taxpayer may file a petition with the Board' 
of Tax Appeals for a redetermination of the 
deficiency. * * * 

(b) If the taxpayer files a petition with 

the Board, the entire amount redetermined 

as the deficiency by the decision of the Board 

which has become final shall be assessed and 

shall be paid upon notice and demand from 

the collector. * * * 

* * * * * 

(e) The Board shall have jurisdiction to 
redetermine the correct amount of the defi¬ 
ciency even if the amount so redetermined is 
greater than the amount of the deficiency, 
notice of which has been mailed to the tax¬ 
payer, and to determine whether any penalty, 
additional amount or addition to the tax 
should be assessed, if claim therefor is as¬ 
serted by the Commissioner at or before the- 

hearing or a rehearing. 

***** 

(g) The Board in redetermining a defi¬ 
ciency in respect of any taxable year shall 
consider such facts with relation to the taxes 
for other taxable years as may be necessary 
correctly to redetermine the amount of such 
deficiency, but in so doing shall have no juris¬ 
diction to determine whether or not the tax 
for any other taxable year has been overpaid 
or underpaid. 

***** 

Sec. 284. * * * 

***** 

(e) If the Board finds that there is no de¬ 
ficiency and further finds that the taxpayer' 
has made an overpayment of tax in respect 
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of the taxable year in respect of which the 
Commissioner determined the deficiency, the 
Board shall have jurisdiction to determine 
the amount of such overpayment, ancj such 
amount shall, when the decision of the Board 
has become final, be credited or refunded to 
the taxpayer as provided in subdivision (a). 
Such refund or credit shall be made either 
(1) if claim therefor was filed within the 
period of limitation provided for in subdivi¬ 
sion (b) or (g), or (2) if the petition was 
filed with the Board within four years after 
the tax was paid, or, in the case of a tak im¬ 
posed by this Act, within three years after 
the tax was paid. j 


* 


* 


* 

I 


Sec. 1000. Title IX of the Revenue Aict of 

1924 is amended to read as follows: 

* * * * 

Sec. 900. The Board of Tax Appeals 
(hereinafter referred to as the 44 Board?) is 
hereby continued as an independent agency 
in the Executive Branch of the Govjern- 
ment. * * * 

* * * * * | 

Sec. 906. (a) The chairman may from time 
to time divide the Board into division^ of 
one or more members, assign the members of 
the Board thereto, and in case of a division 
of more than one member, designate the chief 
thereof. If a division, as a result of a,va¬ 
cancy or the absence or inability of a member 
assigned thereto to serve thereon, is com¬ 
posed of less than the number of members 
designated for the division, the chairman 
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may assign other members to the division or 
direct the division to proceed with the trans¬ 
action of business without awaiting any ad¬ 
ditional assignment of members thereto. A 
division shall hear and decide any proceed¬ 
ing instituted before the Board and any mo¬ 
tion thereon assigned to such division by the 
chairman. 

* * * * * 

907. (a) Notice and an opportunity to be 
heard shall be given to the taxpayer and the 
Commissioner and a decision shall be made 
as quickly as practicable. * * * The pro¬ 
ceedings of the Board and its divisions shall 
be conducted in accordance with such rules 
of practice and procedure (other than rules 
of evidence) as the Board may prescribe and 
in accordance with the rules of evidence 
applicable in courts of equity of the District 
of Columbia. The mailing by registered 
mail of any pleading, order, notice, or 
process in respect of proceedings before the 
Board shall be held sufficient sendee of such 
pleading, order, notice, or process. 

(b) It shall be the duty of the Board and 
of each division to make findings of fact and 
a decision in each case before it, and report 
thereon in writing; except that the findings 
of fact and report thereon may be omitted 
in case of a decision dismissing any proceed¬ 
ing upon motion either of the taxpayer, the 
Commissioner, or the Board. Whenever the 
Board deems it advisable, the report shall 
contain an opinion in writing in addition to 
the findings of fact and decision. 
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(c) All reports of the Board and a^l evi¬ 

dence received by the Board and its divi¬ 
sions, including a transcript of the steno¬ 
graphic report of the healings, shall be pub¬ 
lic records * * *. 

(d) The Board shall provide for the pub¬ 
lication of its reports at the Government 
Printing Office * * *. 

***** 

Sec. 1001. (a) The decision of the $oard 

rendered after the enactment of this Act 

■ 

* may be reviewed by a Circuit 
Court of Appeals, or the Court of Appeals 
of the District of Columbia, as hereinafter 
provided, if a petition for such review is filed 
by either the Commissioner or the taxpayer 
within six months after the decision is ren¬ 
dered. 

V | 

RULES OF THE BOARD OF TAX APPEALS 

The pertinent portions of the Rules of the I^oard 
of Tax Appeals are as follows: 

Rule 5. The petition shall be complete in 
itself so as fully to inform the Board of the 
issues to be presented. The petition shall be 
signed by the petitioner or his counsel! and 
shall be verified by the petitioner. * j* * 

Rule 14. After service upon him of a copy 
of the petition, the Commissioner shall have 
60 davs within which to file an answer qr 20 
days within which to move in respect of the 
petition. * * * 
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Rule 20. Continuances, extensions of time 
(except for the filing of the petition), and 
adjournments may be ordered by the Board 
on its own motion or may be granted by it 
in its discretion on motion of either party 
filed in writing and showing good and suffi¬ 
cient cause therefor. 

Rule 29. * * * Statements in the peti¬ 
tion, ex parte affidavits, and briefs do not 
constitute evidence. 

Rule 32. Motions must be timely and, ex¬ 
cept during trial, must be in writing, and an 
original and four copies filed. One copy will 
be served upon the adverse party. Motions 
will be acted upon as justice may require and 
may, in the discretion of the Board, be placed 
upon the day calendar in Washington for 
argument, and in that event both parties will 
be notified thereof not less than 15 days be¬ 
fore the date so set. 

The filing of a motion shall not constitute 
cause for postponement of a hearing from 
the date set. 

Rule 50. When the Board makes a deci¬ 
sion directing the redeteimination of the 
amount of the deficiency or a redetermina¬ 
tion indicating an overpayment of tax, the 
procedure shall be as follows: (1) The 
parties may stipulate that the deficiencies 
or overpayments as the case may be shall be 
redetermined at a stated amount, and file 
the stipulation as the basis of an order on 
consent. (2) Either party may prepare a 
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proposed redetermination showing the basis 
and method of its computation and file an 
original and four copies thereof with the 
Board accompanied by a notice that it will 
be presented to the Board for order on a 
stated day (other than a Friday or Satur¬ 
day) not sooner after filing than the number 
of days allowed in the Board’s decision. 
The Board will serve one copy on the adverse 
party and the latter shall show cause lj)y fil¬ 
ing before the day stated in the notice an 
original and four copies of an alternative 
proposed redetermination. Failure $o to 
propose an alternative redeterminatioii will 
be treated as a consent to the redetermina¬ 
tion theretofore proposed by the adyerse 
party and order will be entered accordingly. 
Proposals of redetermination noticed for 
settlement and contested will be called in the 
regular daily calendar call of the Board, and 
will be assigned to the Division from which 
the decision emanated for disposition on the 
papers filed or after hearing as the situation 
may require. ! 

QUESTIONS INVOLVED 

i 

Out of the facts above set forth the following 

i 

questions arise and are in this proceeding pre¬ 
sented to this court for decision: 

1. Can the Board of Tax Appeals properly func¬ 
tion in any case, and particularly in the instant 

45898—29-3 
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case, without a hearing on and consideration of the 
merits of the ease ? 

2. May an executive agency such as the Board of 
Tax Appeals suspend or waive any one of its rules 
of procedure adopted by it for the orderly, con¬ 
venient, and efficient transaction of the business 
coming before it when no property right or any 
other substantive right whatever has been or can be 
adversely affected by such suspension ? 

3. Can the courts, by writ of mandamus, compel 
an executive agency to act in any particular manner 
in a matter confided to the judgment and discretion 
of such executive body? 

4. Can the courts, by writ of mandamus, compel 
the Board of Tax Appeals to enter a judgment by 
default in the case of an appeal pending before that 
body, because of the failure of the Commissioner of 
Internal Revenue to file an answer to a petition filed 
for redetermination of a deficiency determined by 
that officer, when there is no provision in law for 
the entry by the Board of Tax Appeals of a judg¬ 
ment of any character, and particularly no statu¬ 
tory provision for a judgment by default ? 

5. Can the courts, by writ of mandamus, review 
and reverse a decision by the Board of Tax Appeals 
on an interlocutory motion, particularly when a ju¬ 
dicial review of decisions by that body is provided 
for in the statute under which it exercises juris¬ 
diction? 
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VII 

| 

ARGUMENT 

i 

1. The Board of Tax Appeals can not properly function in 
any case, and more particularly in the instant case, 
without a hearing on and consideration of the iperits 
of the case, so that in no case can the Board eijiter a 

judgment by default in favor of a taxpayer 

. 

The function of the appellant is to determine the 
true tax liability for a given year or years of h tax¬ 
payer who is dissatisfied with a determination of 
such liability made by the Commissioner of Inter¬ 
nal Revenue and wdio has taken an appeal jto it 
from the Commissioner’s determination where 

I 

such determination finds a deficiency. i 

In redetermining a deficiency in resjoect of any 
taxable year the appellant is required, under sub¬ 
division (g) of section 274 of the Revenue Act of 
1926, to “ consider such facts with relation td the 

i 

taxes for other taxable years as may be necessary 

. 

correctly to redetermine the amount of such defi¬ 
ciency.” This can, of course, only be done by the 
taking of evidence, which precludes an ex parte 
hearing or a determination based on the averments 
of a petition. 

Subdivision (e) of section 284 of the Revenue Act 
of 1926 provides that if the appellant finds that 
there is no deficiency and further finds that the tax¬ 
payer has made an overpayment of tax for the 
taxable year in respect of which the Commissioner 
determined the deficiency, the appellant shall Ifave 
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jurisdiction to determine the amount of such over¬ 
payment, which shall then be credited or refunded 
to such taxpayer in accordance with the statutory 
provisions governing credits and refunds. This, 
too, obviously requires that the appellant shall have 
before it proper evidence upon which to exercise 
such jurisdiction. In the absence of such proof 
the appellant could not properly function in that 
respect. 

Under the provisions of subdivision (a) of sec¬ 
tion 907 of the Revenue Act of 1924 as amended 
bv section 1000 of the Revenue Act of 1926 notice 

•/ l 

and an opportunity to be heard shall be given to 
the Commissioner. There is no statutory require¬ 
ment that the Commissioner shall file a written 
answer, and there is no rule of the appellant deny¬ 
ing the right of the Commissioner of Internal 
Revenue to be heard if he does not answer. 

In subdivision (e) of section 274 of the Revenue 
Act of 192f3 the appellant is given jurisdiction to 
redetermine the correct amount of the deficiency, 
even if the amount so redetermined is greater than 
the deficiency as determined by the Commissioner, 
and to determine whether any penalty, additional 
amount or addition to the tax should be assessed, if 
claim therefor is asserted bv the Commissioner at or 
before the hearing ora rehearing. It is at once mani¬ 
fest that the Commissioner can not be wholly 
deprived, by a rule of procedure, of the right to be 
heard at the hearing, for under these provisions of 
the statute the Commissioner may at the time of 


hearing or at a rehearing assert a claim! for a 
greater deficiency than his determination from 
which an appeal was taken and for penalties—and 
this whether an answer to the taxpayer’s petition 
was filed or not, for there is no such statutory 
requirement. 

The prayer of the petition is that the appellant 
be required to afford the appellee “the benefits of 
Sections 327 and 328 of the Revenue Acts of 1918 
and 1921” (Rec. p. 8), and the order granting man¬ 
damus grants the prayers of the petition afnd di¬ 
rects the issuance of the writ “as prayed pin the 
petition” (Rec. p. 99). It requires only a cjirsory 
examination of sections 327 and 328 of the Revenue 
Act of 1918 (40 Stat. 1057, 1093) and the same 
sections of the Revenue Act of 1921 (42 Stab 227, 
275) to demonstrate that to apply the provisions 
thereof requires a consideration of detailed and ex- 
haustive evidence to support such an application. 
These sections are the same in both statute^, and 
read: j 

Sec. 327. That in the following cas^s the 
tax shall be determined as provided ip sec¬ 
tion 328: | 

(a) Where the Commissioner is unable to 
determine the invested capital as provided 
in section 326. 

(b) In the case of a foreign corporation. 

(c) Where a mixed aggregate of tangible 
property and intangible property has j been 
paid in for stock or for stock and bond£ and 
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the Commissioner is unable satisfactorily to 
determine the respective values of the sev¬ 
eral classes of property at the time of pay¬ 
ment, or to distinguish the classes of 
property paid in for stock and for bonds, 
respectively. 

(d) Where upon application by the cor¬ 
poration the Commissioner finds and so de¬ 
clares of record that the tax if determined 
without benefit of this section would, owing 
to abnormal conditions affecting the capital 
or income of the corporation, work upon the 
corporation an exceptional hardship evi¬ 
denced by gross disproportion between the 
tax computed without benefit of this section 
and the tax computed by reference to the rep¬ 
resentative corporations specified in section 
328. This subdivision shall not apply to any 
case (1) in which the tax (computed without 
benefit of this section) is high merely because 
the corporation earned within the taxable 
year a high rate of profit upon a normal in¬ 
vested capital, nor (2) in which 50 per 
centum or more of the gross income of the 
corporation for the taxable year (computed 
under section 233 of Title II) consists of 
gains, profits, commissions, or other income, 
derived on a cost-plus basis from a Govern¬ 
ment contract or contracts made between 
April 6, 1917, and November 11, 1918, both 
dates inclusive. 

Sec. 328. (a) In the cases specified in 
section 327 the tax shall be the amount which 
bears the same ratio to the net income of the 
taxpayer (in excess of the specific exemption 
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of $3,000) for the taxable year, as the aver¬ 
age tax of representative corporations en¬ 
gaged in like or similar trade or business, 
bears to their average net income (in excess 
of the specific exemption of $3,000) for such 
year. In the case of a foreign corporation 
the tax shall be computed without deducting 
the specific exemption of $3,000 either for 
the taxpayer or the representative corpora¬ 
tions. 

In computing the tax under this section 
the Commissioner shall compare thb tax¬ 
payer only with representative corporations 
whose invested capital can be satisfactorily 
determined under section 326 and which are, 
as nearly as may be, similarly circumstanced 
with respect to gross income, net inbome, 
profits per unit of business transacted and 
capital employed, the amount and rate of war 
profits or excess profits, and all other! rele¬ 
vant facts and circumstances. 

(b) For the purposes of subdivision (a) 
the ratios between the average tax and the 
average net income of representative; cor¬ 
porations shall be determined by the Com¬ 
missioner in accordance with regulations 
prescribed by him with the approval of the 
Secretary. 

***** 

Attention is directed to the fact that the petitions 
for redetermination filed by the appellee witty the 
appellant (Rec. pp. 9, 26) will be examined in |vain 
for a single averment that brings them within the 
provisions of section 327. And even if it b$ as¬ 
sumed that the averments of the petitions are bjroad 

j 

i 
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enough to come within the provisions of that sec¬ 
tion, there is not a single fact averred or set out in 
the petitions for redetermination upon which a 
judgment by default applying the provisions of sec¬ 
tion 328 could be made to rest. It is patent that in 
any case where these relief sections are to apply it 
requires detailed evidence de hors a petition for 
redetermination with regard to other taxpayer cor¬ 
porations before any application of section 328 can 
be made. 

The terse statement in Williamsport Wire Rope 
Company v. United States, 277 U. S. 551, of the re¬ 
quirements in special-assessment cases aptly illus¬ 
trates how utterly impossible it would be for the 
Board of Tax Appeals to apply the provisions of 
sections 327 and 328 without proper evidence before 
it in a careful and painstaking hearing—and a 
hearing in which the Bureau of Internal Revenue 
must have an important part. Mr. Justice Bran- 
deis, speaking for the court, said (at page 559) : 

* i * * Whether, as provided in para¬ 
graph (d) of § 327, there are “abnormal 
conditions”; whether, because of these con¬ 
ditions, computation under § 301 would 
work ‘ ‘ exceptional hardship 9 7 ; whether 
there would be “gross disproportion” be¬ 
tween the tax computed under § 301 and 
“that computed by reference to the repre¬ 
sentative corporations specified in section 
328”; what are “representative corpora¬ 
tions engaged in a like or similar trade or 
business”; which corporations are “as 
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nearly as may be, similarly circumstanced 
with respect to gross income, net income, 
profits per unit of business transacted and 
capital employed, the amount and ijate of 
war profits or excess profits, and all other 
relevant facts and circumstances ’ ’—these 
are all questions of administrative discre¬ 
tion. 

i 

And yet the learned court below, in the order 
appealed from, has directed the issuance of man¬ 
damus to compel the appellant to afford tie ap¬ 
pellee ‘‘the benefits of sections 327 and 328 pf the 
Revenue Acts of 1918 and 1921.” This action is 
to be taken by entering a judgment by default, 
without adduction of evidence and without consid¬ 
eration of the merits. This action is to be accom¬ 
plished by the appellant notwithstanding the peti¬ 
tions for redetermination filed with the appellant 
contain not a single averment of fact, sujrfb. as 
those recited by Mr. Justice Brandeis above quoted, 
upon which such action could be predicated, j Nor 
are there any such averments of fact in the petition 

for mandamus. To thus state the matter demon- 

| 

strates indubitably that the action of the appellant 
in the premises can not be so controlled by man¬ 
damus. It is impossible of accomplishment, j 

' 

2. An executive agency such as the Board of Tax Appeals 
may suspend or waive one of its rules of procedure 
when no property or other substantive right has been 

or can be adversely affected by such suspension; 

At the outset it must be understood that we are 

' i 

not here dealing with a rule about which property 

4 5898—29 - 4 
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rights have grown, but the rule we are concerned 
with is a mere procedural one. 

Counsel for appellee will doubtless argue at 
length here, as was done in their voluminous brief 
below, to establish the proposition that courts have 
not the power to suspend their rules of practice 
and procedure and are required to enforce the pro¬ 
visions of such rules rigidly. We shall not weary 
the Court by an attempt to anticipate and reply in 
detail or at length to such argument. The question 
was discussed at length in the opinion promulgat¬ 
ing appellant’s decision. (Rec. 82-88.) The argu¬ 
ment is inapposite, for the very patent reason that 
the appellant is not a court. The appellant is a 
creature of statute, and it was created and exists 
as “an independent agency in the executive branch 
of the Government.” Hence it follows that what¬ 
ever may be deemed to be the weight of authority 
as to the power of courts to suspend their rules of 
practice and procedure and waive the strict and 
exact letter thereof, that can not affect the case at 
bar, for the appellant is an “executive agency.” 

If such argument of counsel for the appellee is 
at all pertinent to the case at bar, the inquiry natu¬ 
rally arises whether the appellant acts as a law court 
or as an equity court. If the appellant’s procedure 
is that of an equity court, the rigid rules of the 
common law can not apply. In equity a decree 
pro confesso will be set aside at any time upon 
proper showing. (Southern Pacific Railroad Com¬ 
pany v. Temple et al., 59 Fed. 17; United States v. 
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Whitmire et al., 188 Fed. 422; Dougherty v. Jones, 
11 Ga. 431.) Even after final decree, wher^ a pro 
confesso has been taken, the decree will be Vacated 
and the defendant permitted to answer upon a 
proper showing. ( First National Bcmk v. Eccles- 
ton, 48 Md. 145; Millspaugh v. McBride, 34 Am. 
Dec. 360; Van Devanter v. Stiger, 250 N. jT. Eq. 
224.) 

Rules of procedure are designed to accomplish 
the orderly, intelligent, and expeditious transac- 
tion of the business of the official, the body, br the 
tribunal establishing such rules. In the c^,se of 
courts proper rules are essential to orderly proce¬ 
dure with the object of a speedy trial and pfompt 
disposition of causes. Otherwise the dockets of 
the courts would become clogged and the wheels of 
justice brought to a standstill. In the case of the 
appellant the situation is different. The evidence 
of Mr. Korner shows that appeals are docketfed by 
number in the order of their filing and are heard 
in the order of their docket numbers when reached 
in regular order. (Rec. p. 103.) Mr. Korne!* also 
testified that the appellant was two years behind 
its calendar; that it was important to the orderly, 
intelligent handling of appeals to have answers 
carefully prepared; and that, inasmuch as no harm 
was done to any party by an extension of tifiie to 

i 

answer, extensions came to be granted as of course. 
(Rec. p. 103.) In the case at the bar the appellee 
suffered no injury from the granting of the e£ten- 
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sion, and there is no averment of any such injury 
in the petition for mandamus. 

In this connection attention is directed to the fact 
that appellant’s Rule No. 20 reserves to appellant 
the right of its own motion at any time to grant an 
extension of time for any purpose, except that for 
filing of the petition. This Rule 20 of appellant 
does not provide that an application for an exten¬ 
sion of time to file answer must be filed before the 
sixty-day period provided therefor in Rule No. 14 
expires. Appellant held in this case, construing 
its own rules, that an application for extension of 
time, whether filed before or after the expiration of 
the time limited in its rules, is addressed to the 
Board’s sound discretion. And in the instant case 
appellant exercised such discretion and extended the 
time. If there is any ambiguity in its rules the con¬ 
struction placed by the Board on its own rules 
should not be upset by another tribunal. 

Under the provisions of subdivision (a) of sec¬ 
tion 274 of the Revenue Act of 1926 a taxpayer was 
allowed sixty days after mailing of a notice of defi¬ 
ciency within which to appeal to the appellant from 
a determination of a deficiency by the Commis¬ 
sioner. Section 904 of the Revenue Act of 1924, as 
amended by section 1000 of the Revenue Act of 
1926, authorized the appellant to impose a fee not 
in excess of $10 for the filing of a petition for re¬ 
determination of a deficiency. By Rule No. 8 ap¬ 
pellant imposed a filing fee of $10, which rule pro¬ 
vided that no petition might be filed until such fee 
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was paid. Within sixty days after notice of a defi¬ 
ciency John A. Weaver mailed and appellant re¬ 
ceived a petition appealing from the Commis¬ 
sioner’s determination of such deficiency, but un¬ 
accompanied by the filing fee. The appellant re¬ 
turned the petition to the taxpayer, calling his at¬ 
tention to the fact that it was not accomp4nied by 
the filing fee of $10 required by its rules, the tax¬ 
payer, after the sixty days had expired, 
petition and the filing fee in the hands of i 
and requested that the petition be filed as of \.he date 
when it originally reached appellant. Thi^ appel¬ 
lant refused to do. Thereupon the taxpayer took 
an appeal to the Circuit Court of Appeals jfor the 
Third Circuit. That Court reversed the decision of 
appellant (Weaver v. Blair, 19 Fed., 2d, 1^) with 
instructions to reinstate the petition as of the date 
it was originally received by respondent The 
opinion of the court was written by Circuitj Judge 
Buffington, who (at page 17) said: 

It will thus be seen that the jurisdiction 
asserted by the taxpayer is one expressly 
created by the statute, and the contention of 
the government is that such statutory juris¬ 
diction is subordinated to its rule, which 
denies jurisdiction unless the fee is paid 
when the petition is presented. If the gov¬ 
ernment’s contention is right, the taxpayer 
has lost his opportunity to have a red^termi- 
nation by the board of his petition to revise. 
That the taxpayer has complied with ‘the 
only requirement Congress expressly pro- 


had the 
ppellant 
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vided in the act, namely, that within 4 ‘60 days 
after such notice is mailed (not counting 
Sunday as the sixtieth day) the taxpayer 
may file a petition with the Board of Tax 
Appeals for a redetermination of the defi¬ 
ciency,” is clear. Is that jurisdiction shorn 
by the other jurisdictional requirement, 
which the rule has imposed on the taxpayer ? 
Certain it is no such requirement was ex¬ 
pressly enacted by Congress. The act in 
question did not impose any fine by amount, 
or any fine in fact. It authorized the board 
to impose a fee in an amount not in excess 
of $10, but it did not require, indeed, that 
any fee should be imposed. 

Was it the intent of Congress, by this 
peripissive language, to charge a fee, if the 
board saw necessary to do it, to limit or de¬ 
tract from the right expressly given the tax¬ 
payer by section 274 to file a petition within 
60 days? We can not accede to this conten- 
tion. The action of Congress in allowing an 
appeal within 60 days was basic and juris¬ 
dictional. The act of the board in making 
the payment of a fee a condition precedent 
to the statutory appeal allowed by the act 
was not jurisdictional, but incidental and 
. procedural, and in our judgment the attempt 
to make the statutory jurisdiction created by 
Congress dependent and subordinate to the 
procedural rule making prepayment of the 
fee jurisdictional is unwarranted. 

Rule No. 14 is not jurisdictional any more than 
Rule No. 8 t It is purely procedural. Conse- 



quently there is no reason why there should be 
read into Rule 14 an implied requirement that any 
application for extension of time and the granting 
of it must occur before the time to answer expires. 
This is particularly true in view of the provision 
of Rule 20 resting applications for extensions of 
time in the sound discretion of the Board^ And 
in this connection the fact must not be overlooked 
that subdivision (a) of section 907 contains! an ab¬ 
solute requirement that the Commissioner spiall be 
given an opportunity to be heard. This require¬ 
ment can not be nullified by a rule of procedure. 

It does not alter the situation that appellant, in 
discharge of its official duties, exercises quasi ju¬ 
dicial functions. Every executive official and. every 
executive board charged with the duty of! inter¬ 
preting and construing statutes and applying their 
provisions to a given state of facts, the discharge 
of which duty involves the exercise of judgment 
and discretion, is clothed with quad judicial func¬ 
tions. The Interstate Commerce Comniission 
closely, if not fully, approximates the appellant in 
its characteristics, and that body the Supreme 
Court has characterized as “ purely an administra¬ 
tive body.” ( Interstate Commerce Commission v. 
Humboldt Steamship Company, 224 U. S. 474| 484.) 

In its very recent pronouncement on June 4j 1928, 
of the character of the appellant the Supreme 
Court, in Williamsport Wire Rope Company v. 
United States, 277 U. S. 551 (supra), speaking 
through Mr. Justice Brandeis, said (at page |562) : 
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* * * The contention fails to take ac¬ 
count of the important differences between 
an appeal to the Board of Tax Appeals, on 
the one hand, and an original suit in the 
Court of Claims, or in a district court, on 
the other. The Board of Tax Appeals was 
created to perform the administrative func¬ 
tions theretofore discharged by the Commit¬ 
tee on Appeals and Review, which the Com¬ 
missioner of Internal Revenue had estab¬ 
lished in his office. * * * 

It is not amiss to call attention to the fact that 
Rule Xo. 5 of appellant’s rules of procedure re¬ 
quires that a petition for redetermination must be 
verified by the petitioner, though the petition itself 
may be signed by counsel. The petitions in the 
ease at bar (Exhibits 1 and 2, Rec. pp. 13, 27) were 
verified by an attorney. He does not swear that 
he vras authorized to make the affidavit nor that he 
has personal knowledge of the facts set forth in the 
petition. The effect, if any, of this failure to com¬ 
ply with the rules of the appellant can not be over¬ 
come and dismissed with the statement that a cor¬ 
poration can not make an affidavit. Corporations 
act by their officers, and an officer having personal 
knowledge of the facts set forth in the petitions 
was the proper person to verify the petitions. The 
petition for mandamus filed herein was verified 
by the secretary and treasurer of the appellee. If 
the rules of appellant have the rigid and unyield¬ 
ing character contended for by the appellee, then 
it follows as of course that appellant never acquired 
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jurisdiction of the two petitions for redetermina¬ 
tion here involved. 

Surely if, as Chief Justice Taney said in United 
States v. Breitling, 20 How. 252, 254, “it is ^lways 
in the power of the court to suspend its owp rules, 
or to except a particular case from its operation, 
whenever the purposes of justice require it,|” is it 
all the more true that an executive board may 
do so. 


3. The courts can not, by writ of mandamus, compel an 
executive agency to act in any particular manner in 
a matter confided to the judgment and discretion of 
such body 

There can be no serious question that the ijiatter 
of the interpretation and application of the rules 
of procedure adopted by the appellant to fiirther 
the orderly, convenient, and efficient disposal of its 
business is within the sound judgment and discre¬ 
tion of the appellant. This must be particularly 
true where, as in the instant case, no rights of prop¬ 
erty have grown up around a long-continued appli¬ 
cation of one of such rules. 

The record fully discloses that on the mentions 
tiled with the appellant by the appellee to set aside 
the orders theretofore granted to extend the time 
for filing answer by the Commissioner of Internal 
Revenue and to enter judgments by default there 
was a full and fair hearing. That appellant’s deci¬ 
sion thereon was reached after careful considera¬ 
tion and in due exercise of its official judgment and 
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discretion there can be no question. Whether or 
not the appellant committed error in denying appel¬ 
lee’s motions is entirely beside the question. The 
appellant had undoubted authority to hear and de¬ 
cide the questions raised by the appellee in its mo¬ 
tions. That the appellant fairly exercised such 
authority is amply demonstrated by the record. 

The relief here sought is a writ of mandamus to 

V * • 

compel the appellant, notwithstanding its exhaus¬ 
tive hearing and careful consideration, to enter 

judgments for the appellee on the theory that the 

/ . . • 

appellant was without power or authority to apply 
its own rules of procedure in a given case, and 
that the decision of the appellant on the appel¬ 
lee’s motions was and is of no effect. The record 
fully discloses the assumption by the appellant of 
jurisdiction to hear appellee’s motions, the exer¬ 
cise of judgment and discretion, and the rendition 
of a decision. The appellant neither omitted nor 
refused to act. As in the case of Decatur v. Paul¬ 
ding, 14 Pet. 497, the appellant did act. The ap¬ 
pellee diffets from the conclusion reached by the 
appellant of its power and authority to apply its 
own rules of procedure by suspending or waiving 
the strict application thereof, and concludes that 
the appellant’s decision was wrong. The effect 
of the decision of the court belovr is to reverse the 
decision reached by the appellant and to require 
appellant to act in a particular manner. This, it 
is submitted, is manifestlv erroneous. 


I 


Mandamus is never issued where controverted 

. 

questions have been determined by an executive offi- 
cer or body charged with the quasi judicial duty to 
decide such questions. This extraordinary writ can 
only issue to require the performance of a minis- 
terial act which does not require the exercise of 
judgment and discretion. ( Carrick v. Lamar, 116 
U. S. 423, 426.) As said by Mr. Justice Clifford, 
speaking for the court in The Secretary v. McGar- 
rahan, 9 Wall. 298, 312: j 

I 

Though mandamus may sometimes lie 
against an executive officer to compel 1pm to 
perform a mere ministerial act required of 
him by law, yet such an officer, to whonl pub¬ 
lic duties are confided by law, is not subject 
to the control of the courts in the exercise of 
the judgment and discretion which the law 
reposes in him as part of his official func¬ 
tions. ! 

Discussion of the principle, however, seems 
to be unnecessary, as all of the cases appear 
to affirm the same rule, that the writ cannot 
issue where discretion and judgment ajre to 
be exercised by the officer, and only in kases 
where the act required to be done is merely 
ministerial, and where the relator is without 
any other adequate remedy. 

This Court, in the case of Seymour v. State of 
South Carolina, 2 App. D. C. 240, in an able and 
exhaustive opinion by Mr. Justice Shepard, }ater 
Chief Justice, thus distinguished between acts ijnin- 
isterial and those quasi judicial (at page 247) j: 
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The! distinction between official acts and 
duties that are ministerial, and those which 
are judicial or quasi-judicial, which has been 
established by the great weight of authority, 
may be stated as follows: Where the law 
commands the doing of a specific thing and 
charges the officer with its execution, in 
terms so plain and certain as to leave him no 
reasonable alternative but obedience, the act 
may be said to be ministerial simply. 
Where, on the other hand, the act involves 
the exercise of discretion in determining 
whether the right exists or a duty is required 
to be performed in the particular case, it 
ceases to be ministerial and becomes quasi¬ 
judicial. 

Counsel for the appellee will doubtless discuss the 
evidence adduced before the appellant to account 
for and excuse the delay in filing the motions for 
extension of the time for the Commissioner of In¬ 
ternal Revenue to answer and the sufficiency 
thereof. Evidence contra was introduced by the 
appellee. All of this was addressed to the judgment 
and discretion of the appellant. It can make no dif¬ 
ference if it should be concluded that if the matter 
had been presented to this Court to determine it 
would have been held that the reasons assigned for 
granting the motions were insufficient and no 
proper showing had been made. The fact remains 
that the appellant had before it conflicting evidence, 
and it can not be seriously questioned that in reach¬ 
ing its decision the appellant was required to exer- 


33 


cise judgment and discretion or that this was an 
exercise of a quasi judicial function. 

Counsel for the appellee in the court belcjw made 
much of the fact that the assignments to a division 
of appellant of the several motions filed in the two 
appeals by the appellee were not made in writing 
and formally. There is no such statutory Require¬ 
ment, and none that can be distorted by forced and 
labored construction to require a formal written 
assignment of cases to a particular division, nor is 
there a provision for it in appellant’s rjules of 
procedure. 

The argument made below, and which will doubt¬ 
less be made here, that the sixty-day provision of 
the statute for filing a petition for redetermination 
and that of the appellant’s rules of procedure for 
answer are of equal force and effect is so without 
merit as to require no serious attention. It is per¬ 
fectly apparent that the statutory requirement is 
jurisdictional; the rules can not be. 

Two of the leading cases on the question of the 
power of the courts to review and control by writ 
of mandamus the action of executive officers or 
bodies of the United States in matters committed 
to their jurisdiction are Decatur v. Paulding, 14 
Peters, 497, 515, the opinion being delivered by 
Chief Justice Taney, and Riverside Oil Company 
v. Hitchcock, 190 U. S. 316, 324, in which th^ opin¬ 
ion was written by Mr. Justice Peckham. The lat¬ 
ter case was a petition filed in the Supreme Cqurt of 
the District of Columbia for a writ of mandamus to 
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compel the Secretary of the Interior to vacate a 
certain order made by him rejecting selections of 
public lands and to order that officer to pass to 
patent the selections referred to. That court de¬ 
nied the mandamus. The relator appealed to this 
Court from the judgment entered below. This 
Court affirmed the judgment of the lower court, 
and the judgment was in turn affirmed by the Su¬ 
preme Court. 

Another leading case is that of Ness v. Fisher, 
223 U. S. 683, in which there are extended quota¬ 
tions from the opinions in the two cases above re¬ 
ferred to. In the case of Ness v. Fisher there was a 
petition filed in the Supreme Court of the District 
of Columbia for writ of mandamus to compel the 
Secretary of the Interior to accept, as conforming 
to the Timber and Stone Act, an application to pur¬ 
chase certain public lands in the Roseberg, Oregon, 
Land District. The answer of the respondent was 
held insufficient upon demurrer, and judgment was 
entered by the Supreme Court of the District of 
Columbia awarding the writ as prayed. On appeal 
to this Court the judgment was reversed. The 
opinion of the Supreme Court affirming the judg¬ 
ment of this Court was written by Mr. Justice Van 
Devanter, who (at page 691) said: 

So, at the outset we are confronted with 
the qqestion, not whether the decision of the 
Secretary was right or wrong, but whether a 
decision of that officer, made in the discharge 
of a duty imposed by law and involving the 



exercise of judgment and discretion, fnay be 
reviewed by mandamus and he be compelled to 
retract it, and to give effect to another |not his 
own and not having his approval. Thb ques¬ 
tion is not new, but has been often considered 
by this court and uniformly answered in the 
negative. Decatur v. Paulding, 14 PSt. 497, 
515; United States ex rel. Tucker Seaman, 
17 How. 225, 230; Gaines v. Thompson, 7 
Wall. 347; Litchfield v. Register arid Re¬ 
ceiver, 9 Wall. 575; United States ex rel. 
McBride v. Scliurz, 102 U. S. 378; tjnited 
States ex rel . Dunlap v. Black, 128 U.jS. 40, 
48: Riverside Oil Co. v. Hitchcock, 19Q U. S. 
316, 324. Original discussion being j fore¬ 
closed by these cases, we will merely j quote 
from two of them to illustrate the reasoning 
upon which they proceed. In the Decatur 
Case it was held that mandamus could hot be 
awarded to compel the head of one pf the 
executive departments to allow a claim, 
under one construction of a resolution of 
Congress, which he had disallowed qnder 
another construction, the court sayingij 
“The duty required by the resolution was 
to be performed by him as the head of one 
of the executive departments of the govern¬ 
ment, in the ordinary discharge of his official 
duties. In general, such duties, whether im¬ 
posed by act of congress or by resolution, are 
not mere ministerial duties. The head bf an 
executive department of the government, in 
the administration of the various and impor¬ 
tant concerns of his office, is continually re¬ 
quired to exercise judgment and discretion. 
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He must exercise liis judgment in expound¬ 
ing the laws and resolutions of congress, 
under which he is from time to time required 
to act. * * * If a suit should come be¬ 

fore this court, which involved the construc¬ 
tion of anv of these laws, the court certainly 
would not be bound to adopt the construc¬ 
tion given by the head of a department. And 
if they supposed his decision to be wrong, 
they would, of course, so pronounce their 
judgment. But their judgment upon the 
construction of a law must be given in a case 
in which they have jurisdiction, and in which 
it is their duty to interpret the act of con¬ 
gress, in order to ascertain the rights of the 
parties in the cause before them. The court 
could not entertain an appeal from the deci¬ 
sion of one of the secretaries, nor revise his 
judgment in any case where the law 7 author¬ 
ized him to exercise discretion or judgment. 
Nor can it by mandamus act directly upon 
the officer, and guide and control his judg¬ 
ment or discretion in the matters committed 
to his care, in the ordinary discharge of his 
official duties. * * * The interference of 


the courts with ilie performance of 


the ordi¬ 


nary duties of the executive departments of 
the government v’ould be productive of noth¬ 
ing but mischief; and w^e are quite satisfied 
that such a pow r er was never intended to be 
given to them.” 

And in the Riverside Oil Co. Case , where 
it was sought by mandamus to compel the 
Secretary of the Interior to depart from a 
decision of his, to the effect that a forest 
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reserve lieu-land selection must be accom¬ 
panied by an affidavit that the selected land 
was nonmineral in character and unoccupied, 
it was held that his judgment and discretion 
could not be thus controlled, it being said 
(p. 324): “Congress has constituted the 
Land Department, under the supervision 
and control of the Secretary of the Interior, 
a special tribunal with judicial functions, to 
which is confided the execution of the laws 
which regulate the purchase, selling and care 
and disposition of the public lands. * * * 
Whether he decided right or wron^, is not 
the question. Having jurisdiction to decide 
at all, he had necessarily jurisdiction, and 
it was his duty to decide as he thoiight the 
law was, and the courts have no power what¬ 
ever under those circumstances to review his 
determination by mandamus or injunction. 

“The court has no general supervisory 
power over the officers of the Land toepart- 
ment, by which to control their decisions 
upon questions within their jurisdiction. If 
this writ were granted we would require the 
Secretary of the Interior to repudiate and 
disaffirm a decision which he regarded! it his 
duty to make in the exercise of that judg¬ 
ment which is reposed in him by law, and 
we should require him to come to aj deter¬ 
mination upon the issues involved directly 
opposite to that which he had reached, and 
which the law conferred upon him th^ juris¬ 
diction to make. Mandamus has nev^r been 
regarded as the proper writ to control the 
judgment and discretion of an office? as to 


i 
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the decision of a matter which the law gave 
him the power and imposed upon him the 
dutv to decide for himself. The writ never 
can be used as a substitute for a writ of error. 
Nor does the fact that no writ of error will 
lie in such a case as this, by which to review 
the judgment of the Secretary, furnish any 
foundation for the claim that mandamus 
mayj therefore be awarded. The responsi¬ 
bility as well as the power rests with the 
Secretarv, uncontrolled bv the courts. 

Work v. Rives, 267 U. S. 175, was an appeal from 
a judgment of this Court affirming a judgment of 
the Supreme Court of the District of Columbia 
granting a mandamus directing the Secretary of 
the Interior to consider and allow relator’s claim, 
under the l}ent Act, in so far as it included money 
spent to obtain a release from a contract he had 
made before the Armistice to buy land containing 
manganese., There is a terse review of the cases 
in the opinion reversing this Court in that case, 
which was written by Chief Justice Taft, who (at 
page 183) said: 

Two cases upon which the relator relies do 
not aid him. They depend on the construc¬ 
tion of the particular statute. In Work v. 
Hosier, 261 U. S. 352, we held that the statu¬ 
tory direction that certain income due 

i 

minors of the Osage Indians be paid was 
clear and positive and it was not left to the 
Secretary of the Interior to vary it, i. e., he 
was not given discretion finally to construe it. 
In Work v. McAlester, 262 U. S. 200, it was 
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held that by virtue of the statute a| lessee 
had a vested right to buy the land at ah origi¬ 
nal appraisement and that the Secretary had 
no authority to affect that right by ordering 
another appraisement. 

Ness v. Fisher, 223 U. S. 683; Riverside 
Oil Company v. Hitchcock, 190 U. S- 316; 
Alaska Srnokeless Company v. Lantip, 250 
U. S. 549; and Hall v. Payne, 254 U. 343, 
were all cases in which it was sought t'o con- 
trol and reverse rulings of the Secretary of 
the Interior, on the ground that he Had in 
the administration of the land laws niade a 
ruling contrary to law against an applicant 
for action by him. In each case it wab held 
that, as the statute intended to vest \n the 
Secretary the discretion to construe thfe land 
laws and make such rulings, no court could 
reverse or control them by mandamus |Ln the 
absence of anything to show that they were 
capricious or arbitrary. It was pointed out 
that a mandamus could not be made to!serve 
the function of a writ of error, and the! mere 
fact that the court might deem the ruling 
erroneous in law gives it no power to inter¬ 
vene. These cases are supported by earlier 
authorities to the same effect. United States 

I 

ex rel. Tucker v. Seaman, 17 How.'225; 
Gaines v. Thompson, 7 Wall. 347; Litchfield 
v. Register and Receiver, 9 Wall. 575; 
United States ex rel . Dunlap v. Blaclti, 128 
U. S. 40. All rest upon the Decatur Case. 
Compare United States v. Babcock, 250 U. S. 
328, 331. * * * 
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Lane v. Hogland, 244 U. S. 174; Ballinger 
v. Frost , 216 U. S. 240; Garfield v. Goldsby, 
211 IT. S. 249; Roberts v. United States, 176 
U. S. 221; Butterworth v. Hoe, 112 U. S. 50; 
United States v. Schurz, 102 U. S. 373, were 
all cases in which the court found that all the 
conditions had been fulfilled upon which the 
relator in the mandamus was entitled to call 
upon the officer to do an act beneficial to the 
relator and that the act was thus a minis¬ 
terial duty, as in the Kendall Case. 

There is a class of cases in which a relator 
in mandamus has successfully sought to com¬ 
pel action by an officer who has discretion 

% 

concededlv conferred on him bv law. The 
relator in such cases does not ask for a deci¬ 
sion any particular way but only that it be 
made one way or the other. Such are Louis¬ 
ville Cement Company v. Interstate Com¬ 
merce Commission, 246 U. S. 638, and Inter¬ 
state Commerce Commission v. Humboldt S. 
S. Company , 224 U. S. 474. They follow the 
decision in Commissioner of Patents v. 
WJi iteley, 4 Wall. 522. They are analogous to 
Hohorst, Petitioner, 150 U. S. 653; Parker, 
Petitioner, 131 U. S. 221; Ex parte Parker, 
120 iU. S. 737, and others which hold that 
mandamus may issue to an inferior judicial 
tribunal if it refuses to take jurisdiction 
when by law it ought to do so, or where, hav¬ 
ing obtained jurisdiction, it refuses to pro¬ 
ceed in its exercise. * * * 

This Court and the Supreme Court of the Dis¬ 
trict of Columbia have been frequently called 
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upon to pass upon the question of the power of 
courts to control the actions of executive officers of 
the Federal Government. Dunkley Company v. 
Ewing, 42 App. D. C. 176, was a petition for man¬ 
damus against the Commissioner of Patents to 
compel him to at once discontinue all proceedings 
in a protest, to vacate all orders relative thereto, 
and to direct him to proceed according to law and 
the Patent Office rules. This Court, affirming the 
Supreme Court of the District of Columbia, \yhich 
denied the writ, said (at page 178) : 

* * * The jurisdiction of the Conpnis- 
sioner in the premises, therefore, is not ques¬ 
tioned. The ground of attack is the manner 
of the exercise of that jurisdiction. In <j)ther 
words, the real contention of appellants is 
that if the Commissioner is permitted to, pro¬ 
ceed in the manner indicated, he will commit 
error. It is apparent at once that appel¬ 
lants overlook the fact that mandamu^ can 
not be made to perform the function o|f an 
appeal or writ of error, and that it ordina¬ 
rily will not be granted if there is another 
legal remedy, nor unless the duty sought to 
be enforced is clear and indisputable. 
United States v. Duett, 172 U. S. 576, 4j3 L. 
ed. 559, 19 Sup. Ct. Rep. 286; Moor { e v. 
United States, 40 App. D. C. 591. * * * 
In the instant case it is conceded that a 
right of appeal will lie to this court to (cor¬ 
rect any error that may be committed byt the 
Commissioner in the determination of j the 
question before him. The Commissioner 


i 

i 

i 
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haying jurisdiction, and a plain and ade¬ 
quate remedy by appeal being open to ap¬ 
pellants, we are not at liberty to determine 
in advance, through mandamus proceedings, 
in what manner the Commissioner shall ex¬ 
ercise his jurisdiction. (Billings v. Field, 36 
App. D. C. 16.) It well may be that a de¬ 
feated party in an interference proceeding 
ought not to be permitted, except in a very 
unusual and plain case, to assume such an in¬ 
consistent position as the protestant in the 
present case has apparently assumed, and 
by so doing, prolong the litigation and add 
to the already heavy burdens of the party in 
whose favor the award of priority has been 
made. But that is a question for the Com¬ 
missioner, and not for this court. 

This portion of the argument may be summed up 
and dismissed with the statement that when a mere 
ministerial duty is imposed upon executive officers 
of the Government (and the appellant is “an inde¬ 
pendent agency in the executive department of 
the Government ’ *) —that is, a service which they are 
bound to perform without question—then, if they 
refuse, mandamus may be issued to compel them; 
but that the writ of mandamus can not issue in a 
case where its effect is to direct or control execu¬ 
tive officers in the discharge of a duty involving the 
exercise of judgment or discretion. And it would 
seem to require considerable temerity to contend 
that the appellant in the case at bar was not called 
upon to exercise judgment and discretion. 
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4. The courts can not, by writ of mandamus, compel the 
Board of Tax Appeals to enter a judgment by default 

i 

against the United States when there is no provision 
in law for the entry of such a judgment 

While it is true that all Federal judicial power 
has its origin in the Constitution, yet it isi none 
the less true that the courts of the United States 
other than the Supreme Court possess no jurisdic¬ 
tion except that which has been specifically! con¬ 
ferred upon them by an act of Congress. Ipeing 
creatures of statute, they can have no jurisdiction 
but such as the statute confers. This is so well 
settled by a long line of decisions that it is not Acces¬ 
sary to make an extended argument. Case of the 
Sewing Machine Company, 18 Wall. 553, is one of 
the leading cases. On this point Mr. Justice 
Clifford, writing the opinion of the court ini that 
case, said (at page 577) : j 

Circuit Courts do not derive their judicial 
power, immediately, from the Constitution, 
as appears with sufficient explicitness from 
the Constitution itself, as the first section 
of the third article provides that “th^ ju¬ 
dicial power of the United States shall be 
vested in one Supreme Court and in jsuch 
inferior courts as the Congress may from 
time to time ordain and establish.” Conse¬ 
quently the jurisdiction of the Circuit Cjourt 
in every case must depend upon some act of 
Congress, as it is clear that Congress, inas¬ 
much as it possesses the power to ordain and 
establish all courts inferior to the Supreme 
Court, may also define their jurisdiction. 
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Courts created by statute can have no juris¬ 
diction in controversies between party and 
party but such as the statute confers. Con¬ 
gress, it may be conceded, may confer such 
jurisdiction upon the Circuit Courts as it 
may see fit, within the scope of the judicial 
power of the Constitution, not vested in the 
Supreme Court, but as such tribunals are 
neither created by the Constitution nor is 
their jurisdiction defined by that instrument, 
it follows that inasmuch as thev are created 
by an act of Congress it is necessary, in 
every attempt to define their power, to look 
to that source as the means of accomplish¬ 
ing that end. * * * 

There are no presumptions in favor of the juris¬ 
diction of the courts of the United States (Ex 
parte Smith, 94 U. S. 455, 456). Indeed, Federal 
courts being courts of limited jurisdiction, the pre¬ 
sumption is against jurisdiction in every stage of a 
cause. (Mr. Justice Harlan in Bors v. Preston, 
111 U. S. 252, 255.) 

If, then, in the case of Federal courts it is neces¬ 
sary in a particular case to be able to point to a 
statute specifically granting jurisdiction in such 
case, how much truer must it be that, in a case 
where application is made to have the extraordi¬ 
nary writ of mandamus issue to compel the appel¬ 
lant to take particular action, the applicant there¬ 
for must be able to point to some statutory provi¬ 
sion which expressly confers jurisdiction to take 
such action and requires it to be taken. The rules 
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of procedure of appellant, even if they should have 
the force of law, can not confer jurisdiction.! 

The statutes creating and continuing the appel¬ 
lant as “an independent agency in the Executive 
Branch of the Goverment” will he searched in vain 

i 

for any provision conferring jurisdiction bn the 
appellant to enter a judgment of any character, 
and particularly a judgment by defeault, pr au¬ 
thorizing or requiring the appellant to takp such 
action. Nor can any other such statutory provi¬ 
sion be found. There is in fact none. It follows 
that the appellant is without jurisdiction td enter 
a judgment by default. j 

The contention of counsel for the appellee rests 
on the theory that the appellant is a regularly and 
duly constituted court, with all of the inherent 
powers and duties of such a judicial tribunal, and 
that an appeal taken from a determination of a 
clefieienev in tax bv the Commissioner of Internal 
Revenue is to all intents and purposes a liwsuit 
with the Commissioner as the party defendant. 
This is not so. The Commissioner is interested 
only as the officer charged with the assessment and 
collection of internal-revenue taxes. The prpceed- 

i 

ing on appeal to the appellant is to determine the 
true tax liability to the United States of onp who 
petitions for a redetermination of a deficiency. 
The United States is therefore the real patty in 
interest aside from the petitioning taxpayer. ; 
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The duties of the appellant, upon making a re- 
determination of a deficiency, are set out and 
defined in subdivision (b) of section 907 of the 
Revenue Act of 1924 as amended bv section 1000 
of the Reyenue Act of 1926. They are “to make 
findings of fact and a decision in each case before it, 
and report thereon in writing. ’ ’ It is further pro¬ 
vided that whenever deemed advisable by appellant 
the report shall contain an opinion in writing in 
addition to the findings of fact and decision. Here 
there is not a word about entering a judgment. 
The language is in no wise different from that cus¬ 
tomarily used to define the duties of an executive 
body. 

The appellant has no power or authority, in de¬ 
termining that there is a deficiency in tax due the 
United States, to enter a judgment against a tax¬ 
payer upon which a writ of execution may be 
issued. Its decision can not even be made the basis 
of distraint. A decision must be followed by an 
assessment of a deficiency determined by the ap¬ 
pellant, which must be made by the Commissioner 
of Internal Revenue before distraint mav be levied. 

While it is not indispensable to a judgment that 
process of execution be awarded thereon ( Fidelity 
National Bank v. Swope, 274 U. S. 123, 132; Tut on 
v. United States, 270 U. S. 568, 576), yet for a judg¬ 
ment (properly so called) to be entered in a given 
case there must reside in the tribunal entering such 
judgment some power and authority, by some proc- 
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ess awarded by it, to enforce its judgment. The 
appellant has not even the power to compel Obedi¬ 
ence to its subpoenas. | 

It has been pointed out in the discussion o i our 
first point (ante, p. 15) that to reach a decision 
the appellant must have proof in any controverted 
case; that a decision can not be reached on in ex 
parte hearing on the averments of the petition 
alone. And appellant ’s Rule No. 29 provide^ that 
statements in a petition are not evidence. 

Counsel for the appellee strenuously contended 
below that under the provisions of Rule 50 of ap¬ 
pellant’s rules of procedure a judgment by dejfault 
may be entered—and this notwithstanding the fact 
that the appellant has been clothed by Congress 
with no jurisdiction to enter judgments of! any 
character. It is submitted that this rule can npt be 
distorted bv labored construction to mean that it 
deals to any extent with entry of judgments by 
default. Even rule 50 itself contemplates that the 
Commissioner shall be heard. 

After the decision by the Supreme Court in the 
case of Mclntire v. Wood, 7 Cranch, 504, it! was 
settled law that the lower courts of the Uijiited 
States in the several States did not possess the 
power to issue writs of mandamus, except in eases 
in which it might be necessary to the exercise of 
their jurisdiction. At least up to 1869 neithet the 
Judiciary Act nor any other act of Congress con- 

i 

ferred upon them any such power. Antecedent to 
the decision in the case of Kendall v. United Spates, 
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12 Peters, 524, grave doubts were entertained 
whether any court established by an act of Con¬ 
gress possessed any such jurisdiction. In that case 
it was held that the Circuit Court of the District 
of Columbia might issue the writ of mandamus to 
an executive officer residing here, commanding him 
to perform a ministerial act required of him by 
law. Subsequent decisions affirmed the same prin¬ 
ciple ; but in all of the subsequent cases the prin¬ 
ciple is strictly limited to the enforcement of mere 
ministerial acts not involving the necessity of tak- 
ing proofs, and it has never been extended to cases 
where controverted matters were to be judicially 
heard and decided bv the officer to whom the writ 
is required to be addressed. Much less can it be 
extended to a controverted matter already decided 
by an executive agency in the exercise of its quasi 
judicial functions. 

Mr. Justice Blatchford thus terselv stated the 
requirements on which mandamus must be based in 
Bayard v. White, 127 U. S. 246, 250: 

* * * The writ of mandamus is a 
remedy to compel the performance of a duty 
required by law, where the party seeking re¬ 
lief has no other legal remedy and the duty 
sought to be enforced is clear and indisput¬ 
able. Knox County v. Aspinwall, 24 How. 
377, 383. Both requisites must co'ncur in 
every case. (Italics ours.) 

Let it be assumed for the sake of the argument 
that the action required to be taken by the appellant 
on the motions filed with it by the appellee to set 
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aside the orders extending the time to answer and 
to enter judgments by default was merely minis¬ 
terial in character, yet counsel for the appellee 
are challenged to point to any statutory provision 
requiring or authorizing or empowering thd ap¬ 
pellant to proceed ex parte to enter a judgment by 
default because of a failure of the Commissioner of 
Internal Revenue to answer within the time fixed 
by appellant’s rules of procedure. There i^ no 
such statutory requirement, nor is there any pro¬ 
vision therefor in appellant’s rules of procedure. 
The reports of cases will be searched in vain for a 
decision by any court that an act may be Com¬ 
pelled by mandamus where there is no clear, direct, 
explicit statutory mandate for the performance of 
such act. 

i 

Not only is there no statutory provision authoriz¬ 
ing, empowering, or directing the appellant to dnter 
a judgment by default, but the provisions of jsub- 
division (e) of section 906 and subdivision (bj) of 
section 907 negative any idea that the appellantl was 
intended by Congress to be given any such juris¬ 
diction. 

The first provision referred to relates to cases 
wdiere assessment or collection is barred by limi¬ 
tations. This may well be the only ground qpon 
which an appeal is taken from a determination of 
a deficiency by the Commissioner of Internal Reve¬ 
nue. A moment’s reflection demonstrates that ap¬ 
pellant could make no determination in such a case 
without a hearing on the merits. Several different 


i 

i 

i 
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factors must enter into a proper determination by 
the appellant in such a case. For example, the tax¬ 
payer may not have filed a return, or he may have 
willfully made false statements, or he may have 
agreed with the Commissioner of Internal Revenue 
to extend the time for assessment. In either event 
the statute of limitations would not apply, and or¬ 
dinarily neither of these facts could be determined 
from the petition alone. 

The other provision referred to requires the ap¬ 
pellant to make findings of fact and a decision in 
each case before it, except in a case dismissed upon 
motion. Obviously this can not be done without an 
examination into the merits of the case. 

And, in view of the requirement of subdivision 
(g) of section 274 of the Revenue Act of 1926 that 
appellant shall consider the facts in the case under 
review with relation to the taxes for other taxable 
years, it is at once apparent that Congress never 
intended that a judgment by default should be en¬ 
tered by the appellant. On the other hand, all of 
the statutory provisions conferring jurisdiction on 
the appellant require a determination of the true 
tax liability, and this can only be arrived at by a 
full and complete consideration of the merits in 
each case. 

In closing this point of our argument, attention 
is directed to the fact that the nearest approach to 
a provision for a “judgment’’ by default in the 
Revenue Act of 1926 is the provision in subdivision 


(c) of section 906, added to Title IX by section 
1000, that— 

* * * a decision of the Board dismiss¬ 
ing the proceeding shall, for the purpose of 
this title and of the Revenue Act of 1926, be 
considered as its decision that the deficiency 
is the amount determined by the Commis- 
sioner. * * * 

i 

If Congress had intended a like rule to apply 
against the United States, it is fair to assume that 
body would have incorporated a requirement for 
an answer to a petition and coupled with it a pro¬ 
vision that, upon failure or default by the Commis¬ 
sioner, a finding of no deficiency be made byj the 
appellant. 

I 

5. The courts can not, by writ of mandamus, review and 
reverse a decision by the Board of Tax Appeals, and 
more particularly when reveiw of the Board’s deci¬ 
sions is provided for by the statute under which it 
exercises jurisdiction 

At the threshold of this branch of our argument 
the Court should have clearly in mind the fact ^hat 
the motions of the appellee filed with the appellant 
and the decision of appellant denying such motions 
(being the basis of appellee’s application for xpan- 
damus) were interlocutory proceedings in j the 
course of the petitions filed by the appellee j for 
redeterminations of deficiencies. Also, the fact 
must not be overlooked that section 1001 of | the 
Revenue Act of 1926 provides for a review of 
decisions of the appellant by a circuit court of 
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appeals or by this Court. With these facts in mind 
there is no escape from the conclusion that man¬ 
damus is not a proper remedy in the instant case, 
and it can not matter whether the appellant be “a 
court of limited and special jurisdiction” or an 
executive or administrative body exercising quasi 
judicial functions. No matter what the character 
or status of the appellant may be, the appellee must 
fail in its application for mandamus. 

A significant fact, which must not be lost sight of, 
is that no supervisory power is given to the Su¬ 
preme Court of the District of Columbia by statute 
to review decisions of the appellant. On the con¬ 
trary, such jurisdiction is given expressly to circuit 
courts of appeals and this Court. 

Reduced to its final analysis the judgment ap¬ 
pealed from in the instant case amounts to a review 
and reversal by the Supreme Court of the District 
of Columbia bv writ of mandamus of a decision 

0 . - m % m m 

reached by the appellant after an exhaustive hear¬ 
ing and careful consideration on interlocutory mo¬ 
tions filed in appeals pending before it. That this 
can not be done is so well settled as to no longer 
admit of serious argument. The writ of manda¬ 
mus can not be substituted for writ of error or ap¬ 
peal, nor will mandamus be granted in any case 
where there is another remedy available to the ap¬ 
plicant therefor. That mandamus may afford 
more expeditious relief than another available 
remedy, saving time and expense to one applying 
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for such relief, can not justify the issuance of this 
extraordinary writ. 

The Supreme Court, from its earliest history, 
has never deviated from the fundamental! rule 
above set forth. Ex parte Hoyt, 13 Peters, 279, is 
a leading case. The opinion was written Mr. 
Justice Story, who (at page 289) said: 

* * * 0 our t ;h as authority given 

to it by the thirteenth section of the Ijudi- 
eiary act of 1789, ch. 20 to issue writs of 
mandamus in cases warranted by the jprin- 
ciples and usages of law to any Courts ap¬ 
pointed under the authority of the United 
States. The present application is not!war¬ 
ranted by any such principles and usages of 
law. It is neither more or less than ap ap¬ 
plication for an order to reverse the solemn 
judgment of the district judge, in a matter 
clearly within the jurisdiction of the Clourt, 
and to substitute another judgment ip its 
stead. Now a writ of mandamus is pot a 
proper process to correct an erroneous judg¬ 
ment or decree rendered in an interior 

I 

Court. That is properly matter w r hi£h is 
examinable upon a writ of error or an ap¬ 
peal (as the case may require) to the pijoper 
appellate tribunal. Neither can this Court 
issue the writ upon the ground that it is 
necessary for the exercise of its own appel¬ 
late jurisdiction; for the proper appellate 
jurisdiction, if any in this case, is direclj and 
immediate to the Circuit Court for the 
southern district of New York. It has been 
repeatedly declared by this Court thpt it 
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will not, by mandamus, direct a judge what 
judgment to enter in a suit; but only will 
require him to proceed to render judgment. 
The case of the Life and Fire Insurance of 
New York vs. Adams in 8 Peters’ Rep. 291; 
and 9 Peters’ Rep. 573, is directly in point. 

A decision which very appositely applies to the 
case we are here considering is Ex parte Myra 
Clarke Whitney, 13 Peters 404, which was a motion 
made for a mandamus to the Circuit Court of the 
eastern district of Louisiana. The petition on 
which the motion was founded stated that a bill in 
equity was then pending in the circuit court, in 
which the petitioner was plaintiff; that it was un¬ 
derstood to be the settled determination of the dis¬ 
trict judge not to suffer chancery practice to prevail 
in the circuit court; that her right to proceed in 
her suit had been denied, until she should cause 
copies of her bill in the French language to be 
served upon the defendants, and until she should 
hie documents not made exhibits in the cause; and 
then that all further proceedings in the cause should 
be in conformity with the existing practice of the 
court, which meant the practice prevailing in the 
court in civil cases generally, in disregard of the 
rules established by the Supreme Court to be ob¬ 
served in chancery cases. The prayer of the peti¬ 
tion was for a mandamus in the nature of a writ of 
procedendo, to compel the Court to proceed accord¬ 
ing to chancery practice. Mr. Justice Story, who 

wrote the opinion denying mandamus, said (at 
page 408) : 
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That it is the duty of the Circuit Court to 
proceed in this suit according to the rules 
prescribed by the Supreme Court foC pro¬ 
ceedings in equity causes at the February 
term thereof, A. D. 1822, can admit 6f no 
doubt. That the proceedings of the district 
judge, and the orders made by him ih the 
cause, which are complained of, are not in 
conformity with those rules, and with Chan¬ 
cery practice, can admit of as little doubt. 
But the question before us is not as to the 
regularity and propriety of those proceed¬ 
ings, but whether the case before us ip one 
in which a mandamus ought to issue. And 
we are of opinion that it is not such a case. 
The district judge is proceeding in the c^use, 
however irregular that proceeding mdy be 
deemed; and the appropriate redress, ifI any, 
is to be obtained by an appeal after the final 
decree shall be had in the cause. A wijit of 
mandamus is not the appropriate remedy for 
any orders which may be made in a caufee by 
a judge in the exercise of his authority; 
although they may seem to bear harshly or 
oppressively upon the party. The remedy 
in such cases must be sought in some bther 
form. 

Ex parte Newman, 14 Wall. 152, is one of the 
ing eases on the question of the right of a superior 
court to control by mandamus the action of an in¬ 
ferior court. It is still constantly cited in the opin¬ 
ions. In that case certain Prussian sailors libeled 
a Prussian vessel in New York in admiralty for 
wages, less in amount than $2,000. The master of 
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the vessel set up a provision in a treaty of the 
United States with Prussia, by which it was stipu¬ 
lated that the consuls of the respective countries 
should sit as judges in “differences between the 
crews and captains of vessels” belonging to their 
respective countries; and the consul of Prussia, 
coming into the District Court, protested against 
the District Court taking jurisdiction. The Dis¬ 
trict Court, however, did take jurisdiction, and de¬ 
creed $7.12 to the sailors. On appeal the Circuit 
Court reversed the decree, and dismissed the libel 
because of the consul’s exclusive jurisdiction. 
Thereupon petition for mandamus was hied in the 
Supreme Court. It was held that mandamus would 
not lie to the circuit judge to compel him to enter¬ 
tain jurisdiction of the cause on appeal and to hear 
and decide the same on the merits. Mr. Justice 
Clifford delivered the opinion of the court, saying 
(at page 165): 

Applications for a mandamus to a subor¬ 
dinate court are warranted by the principles 
and usages of law in cases where the subor¬ 
dinate court, having jurisdiction of a case, 
refuses to hear and decide the controversy, 
or where such a court, having heard the 
cause, refuses to render judgment or enter a 
decree in the case, but the principles and 
usages of law do not warrant the use of the 
writ to reexamine a judgment or decree of a 
subordinate court in any case, nor will the 
writ be issued to direct what judgment or de¬ 
cree such a court shall render in any pending 
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ease, nor will the writ be issued in any case if 
the party aggrieved may have a remedy by 
writ of error or appeal, as the only office of 
the writ when issued to a subordinate court 
is to direct the performance of a ministerial 
act or to command the court to act in a case 
where the court has jurisdiction and refuses 
to act, but the supervisory court will never 
prescribe what the decision of the subordi¬ 
nate court shall be, nor will the supervisory 
court interfere in any way to control the 
judgment or discretion of the subordinate 
court in disposing of the controversy. * !* * 

Again at page 168 it was said: 

Confessedly the petitioners are without 
remedy by appeal or writ of error, ag the 
sum or value in controversy is less than the 
amount required to give that right, and it is 
insisted that they ought on that account to 
have the remedy sought by their petition. 
Mandamus will not lie, it is true, where the 
party may have an appeal or writ of efror, 
but it is equally true that it will not lie in 
many other cases where the party is without 
remedy by appeal or writ of error. * * * 

In Ex parte William Many, 14 How. 24, a judg¬ 
ment was entered in favor of the petitioner and 
upon writ of error was affirmed by the Supreme 
Couif. The costs were not taxed in the Circuit 
Court before the removal, and the blank left| for 
them remained unfilled when the judgment was 
affirmed. The usual mandate issued to the Circuit 
Court to carry the judgment into execution, and the 
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blank space for costs was necessarily left, in the 
mandate, in order to conform to the judgment of 
the court below as it appeared in the transcript 
transmitted to the Supreme Court. Upon the re¬ 
turn of the case to the Circuit Court, counsel for 
the plaintiff moved that his costs be taxed by the 
clerk, and that an order be made amending the 
record of the judgment in the Circuit Court so as 
to insert therein the amount of the costs, and that 
an execution on the judgment so amended be issued. 
This was an application to compel the District 
Court to allow the petitioner’s costs. The opinion 
was by Chief Justice Taney, who (at page 25) said: 

The Court refused to allow the amend¬ 
ment to be made, and overruled the motion. 
And we think its judgment, whether it be 
correct or not, can not be revised in the form 
of proceeding moved for on behalf of the 
plaintiff. The decision of the Circuit Court 
was not a mere ministerial act. It was the 
decision of a court of competent jurisdiction 
made in the exercise of judicial authority 
and discretion. This court might unques- 
tionablv issue a mandamus to the court be- 
low to proceed to judgment. But in this 
case the court has proceeded to judgment, 
upon the question submitted for its decision. 
And whether that judgment be erroneous 
or not, this court has not jurisdiction to 
reexamine it in a proceeding by mandamus. 

Ex parte Loring, 94 U. S. 418, was a petition for 
mandamus to the Circuit Court of the United 
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States for the Eastern District of Michigan. The 
petition showed that the plaintiff in an action then 
pending against the petitioner, where a jury had 
been empaneled and the testimony on his pajrt con¬ 
cluded, elected to become nonsuit, and that 4 judg- 

I 

ment to that effect was entered. At a subsequent, 
term of the court and after notice to the attorney 
for the petitioner the plaintiff moved to set aside 
that judgment and restore the cause to the docket 
for trial. This motion was granted, and later the 
petitioner appeared by his counsel and moved to 
vacate the order thus made. This last motioin was 
refused, and thereupon a petition was filed jfor a 
writ of mandamus to require the judges of the Cir¬ 
cuit Court to vacate the order setting aside the 
nonsuit. From the above statement of facts! it is 
seen that the application in that case closeljy re¬ 
sembles that in the instant case. Chief Justice 
Waite delivered the opinion of the court, apd at 
page 419 said: ; 

It seems clear to us that the object inj this 
case is to use the writ of mandamus as a jwrit 
of error. This can not be done. We Imay 
require the Circuit Court to decide in a 
proper case if it refuses to act, but cap not 
control its decision. Here the court j has 
acted, and given its decision upon a motion 
made. We are asked now to require it to 
reverse that decision. For that, resort njiust 
be had to a writ of error after a pnal 
judgment has been rendered. The writ of 
mandamus has no such office to perform! 
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In In re James Pollitz, 206 IT. S. 323, a suit was 
commenced in a state court against a railroad com¬ 
pany, a citizen of another state. The defendant 
filed a petition and bond in proper form for the re¬ 
moval of the suit into the Circuit Court of the 
United States for the Southern District of New 
York on the ground of separable controversy, and 
the case was removed. A motion to remand was 
made and denied by the Circuit Court, and applica¬ 
tion was made to the Supreme Court to issue writ 
of mandamus directing the Circuit Court to reverse 
its decision on the motion to remand. The opinion 
was by Chief Justice Fuller, who (at page 331) 
said: 

The issue on the motion to remand was 
whether such determination could be had 
without the presence of defendants other 
than the Wabash Railroad Company, and 
this was judicially determined by the Cir¬ 
cuit Court, to which the decision was by law 
committed. 

The application to this court is for the 
issue of the writ of mandamus directing the 
Circuit Court to reverse its decision, 
although in its nature a judicial act and 
within the scope of its jurisdiction and dis¬ 
cretion. 

But mandamus can not be issued to com¬ 
pel the court below to decide a matter before 
it in a particular way or to review its judicial 
actidn had in the exercise of legitimate juris¬ 
diction, nor can the writ be used to perform 
the office of an appeal or writ of error. 
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Where the court refuses to take jurisdic¬ 
tion of a case and proceed to judgment 
therein, when it is its duty to do so and there 
is no other remedy, mandamus will lie j unless 
the authority to issue it has been takep away 
by statute. In re Grossmayer, Petitioner, 
177 U. S. 48; In re Hohorst, Petitioner, 150 
U. S. 653. And so where the court assumes 
to exercise jurisdiction on removal when on 
the face of the record absolutely no jurisdic¬ 
tion has attached. Virginia v. Paul, j.48 U. 
S. 107; Ex parte Wisner, 203 U. S. 449. 

' In Ex parte Poe, 234 U. S. 70, action was bej^un in 
a state court to recover from the Texas and Pacific 
Railway Company, a Federal corporation, dajnages 
for personal injuries sustained through its jnegli- 
gence while the plaintiff was in its employ! as a 
brakeman and while both were engaged in inter¬ 


state commerce. In due time and in the &ccus- 

* i 

tomed way the case was removed into the District 
Court of the United States for that district j upon 
the sole ground that it was one arising under ;a law~ 
of the United States in that the defendant was 

j 

chartered by an act of Congress. The plaintiff 
then moved that the case be remanded upon the 
ground that it also arose under the Federal Em- 

e i 

plover’s Liability Act, and therefore was ndt re- 

i 

movable. After a hearing the motion was denied. 
The plaintiff then petitioned the Supreme Court for 
a writ of mandamus commanding the judge c^f the 
District Court to remand the case. The opinion 


! 

I 


I 
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denying mandamus was delivered by Mr. Justice 
Van Devanter, who (at page 72) said: 

Whether the ruling was right or wrong, it 
was a judicial act, done in the exercise of a 
jurisdiction conferred by law, and, even if 
erroneous, was not void or open to collateral 
attack, but only subject to correction in an 
appropriate appellate proceeding. Chesa¬ 
peake eft Ohio Railway Co. v. McCabe, 213 
U. S. 207; In re Metropolitan Trust Co., 218 
U. S. 312. Like any other ruling in the 
progress of the case, it will be regularly sub¬ 
ject to appellate review after final judgment, 
and the authorized mode of obtaining such 
a review, the action being at law, is by a writ 
of error. Judicial Code, Pgs. 128, 238; Mis¬ 
souri Pacific Rail icay Co. v. Fitzgerald, 160 
U. S. 556, 582. 

The accustomed office of a writ of man¬ 
damus, when directed to a judicial officer, is 
to compel an exercise of existing jurisdiction, 
but not to control his decision. It does not 
lie to compel a reversal of a decision, either 
interlocutory or final, made in the exercise of 
a lgwful jurisdiction, especially where in 
regular course the decision may be reviewed 
upon a writ of error or an appeal. * * * 

In the last case the subject was extensively 
considered and it was held that the writ of 
mandamus may not be used to correct alleged 
error in a refusal to remand where, after 
final judgment, the order may be reviewed 
upon a writ of error or an appeal. To that 
view we adhere, and therefore we are not 
here at liberty to consider the merits of the 
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question involved in the District Court’s 
ruling. | 

We have alreadv seen in the discussion of our 

* 

third point ( ante, p. 29) that the Supreme Court 
has applied the same rule in cases where it has 
been sought to control by mandamus the acts of 
executive officers exercising quasi judicial! func¬ 
tions. A late outstanding case is that of T rfork v. 
Rives, 267 U. S. 175 ( supra ). That was an ap¬ 
peal from a judgment of the Supreme Cojurt of 
the District of Columbia affirmed bv this Court 
granting a mandamus compelling the Secretary of 
the Interior to consider and allow a claim f r or net 
losses suffered by the relator in that case ija pro¬ 
ducing and preparing to produce manganese at 
the instance of the Government for war 
the claim being founded on section 5 of the Dent 
Act. The judgment of this Court was reversed. 

It may seem a work of supererogation and! need¬ 
lessly add to the burden of the Court to cite further 
authorities to sustain the proposition that tf^e writ 
of mandamus can not be substituted for writ of 
error or appeal, even if writ of error or appeal is 
not given by law; that mandamus can not issue to 
control the judgment and discretion of an inferior 
court, even though the decision of the lowerj court 
be deemed clearly erroneous; that particularly writ 
of mandamus can not be granted to review ajid re¬ 
verse an interlocutory order made in the progress 
of a cause, which is what is sought to be accom¬ 
plished in the case at bar; and that mandaihus is 

i 

i 

i 

I 
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not proper when there is another adequate remedy, 
as in the instant case that of review. However, it 
is thought it will not be amiss to cite a few more 
cases which, because of their facts, appositely apply 
in the case at bar. 

In re Rice, 155 U. S. 396, was an application for 
a writ of prohibition to prohibit the carrying out 
of a scheme for reorganization of the Philadelphia 
and Reading Coal and Iron Company, which was 
then in the hands of receivers, and for a writ of 
mandamus to compel the lower court to sell cer¬ 
tain securities. The relief sought was denied. The 
opinion was by Chief Justice Fuller, who, in re¬ 
gard to the application for mandamus, said (at 
page 403) : 

The writ of mandamus can not be issued to 
compel the court below to decide a matter 
before it in a particular way, or to review 
its judicial action had in the exercise of 
legitimate jurisdiction. The writ can not be 
used to perform the office of an appeal or 
writ of error, even if no appeal or writ of 
error is given by law. * * * 

In American Construction Company v. Jackson¬ 
ville Railway, 148 U. S. 372, motions were filed for 
leave to file petitions for writs of mandamus to the 
Circuit Court of Appeals to dismiss so much of an 
appeal of the railway company as undertook to 
bring before the court the action of the Circuit 
Court in appointing a receiver and in authorizing 
him to borrow money upon receiver’s notes, or, in 
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the alternative, for writs of certiorari to thq Cir¬ 
cuit Court of Appeals to bring up its decree for re¬ 
view by the Supreme Court. In denying the peti¬ 
tions for mandamus the court, speaking thijough 
Mr. Justice Gray, said (at page 379) : j 

But a writ of mandamus can not be used 
to perform the office of an appeal or wfit of 
error, to review the judicial action of a]n in¬ 
ferior court. Ex parte Whitney , 13 Pet.; 404; 
Ex parte Schwab, 98 U. S. 240; Ex parte 
Perry, 102 U. S. 183; Ex parte Morgan, 114 
U. S. 174. It does not, therefore, lie tb re¬ 
view a final judgment or decree of the! Cir¬ 
cuit Court, sustaining a plea to the jurisdic¬ 
tion, even if no appeal or writ of error is 
given by law. Ex parte Newman, 14 Wall. 
152; Ex parte Baltimore & Ohio Railroad, 
108 U. S. 566; In re Burdett, 127 U. S. 771; 
In re Pennsylvania Co., 137 U. S. 451, 453. 

Least of all, can a writ of mandamus be 
granted to review a ruling or interlocutory 
order made in the progress of a cause; j for, 
as observed by Chief Justice Marshall, tb do 
this “would be a plain evasion of the provi¬ 
sion of the act of Congress that final judg¬ 
ments only should be brought before this 
court for reexamination;” would “introduce 
the supervising power of this court into a 
cause while depending in an inferior court, 
and prematurely to decide it;” would allow 
an appeal or writ of error upon the same 
question to be 4 ‘repeated, to the great oppres¬ 
sion of the parties;” and “would subvert lour 
whole system of jurisprudence.” Bank of 
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Columbia v. Sweeny, 1 Pet. 567, 569; Life & 
Fire Ins . Co. v. Adams, 9 Pet. 573, 602. 

parte Railway Company, 101 U. S. 711, was a 
petition for mandamus filed in the Supreme Court 
to compel the Circuit Court of the United States 
for the District of Colorado to proceed and give 
final decree in accordance with the opinion and 
mandate of the Supreme Court in a prior suit. 
The Supreme Court denied the mandamus. Mr. 
Justice Harlan, speaking for the court, said (at 
page 720): 

We recognize, in its fullest extent, the 
power of this court, by mandamus to enforce 
prompt compliance with its mandates; but it 
is not consistent with the principles and 
usages of law that we should, in that sum¬ 
mary mode, revise the action of inferior 
courts, as to any matters about which they 
must or may exercise judicial discretion. 
“The writ has never been extended so far, 
nor ever used to control the discretion and 
judgment of an inferior court of record act- • 
ing within the scope of its judicial author¬ 
ity.^ Ex parte Taylor, 14 How. 3; Ex parte 
Many id. 24; United States v. Latvrence, 3 
Dali. 42; Life and Fire Insurance Company 
of New York v. Wilson's Heirs, 8 Pet. 291; 
Ex parte Hoyt, 13 id. 279; Ex parte Myra 
Clarke Whitney, id. 404; Ex parte Newman, 
14 Wall. 152. * * * 

Ex parte Pen'y, 102 U. S. 183, was an effort to 
have mandamus issue out of the Supreme Court to 
compel a Federal Circuit Court to vacate and set 
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aside an order granting a stay of proceedings pnder 
an execution and to direct the payment of certain 
money under such execution. Refusing the writ of 
mandamus, the court, in an opinion delivered by 
Chief Justice Waite, said (at page 186): 

i 

We can not by mandamus correct the ju¬ 
dicial errors committed by an inferior court 
in the progress of a cause. Ex parte 
Schwab, 98 U. S. 240. We can in this way, 
in a proper case, compel an inferior ^ourt 
to act, but can not control its decisions yffiile 
acting. In the present case it appears that 
the Circuit Court has acted on the motion 
of the petitioner, and denied him whpt he 
asked. The object of this proceeding jis to 
obtain from us an order requiring that Court 
to reverse its former decision and grant the 

relief it has once refused. That is the office 

1 

of a writ of error or an appeal, and not!of a 
writ of mandamus. Ex parte Flippin, 94 
U. S. 248; Ex parte Loring , id. 418. Neither 
is the case changed because the appropriate 
remedy may involve an inconvenient delay. 
In Ex parte Whitney (13 Pet. 404), it |was 
held that a writ of mandamus ought ncjt to 
be used to correct orders made by a judge in 
the exercise of his authority, even though 
such orders “may seem to bear harshly or 
oppressively upon the party” complaining. 

This Court has consistently followed the prin¬ 
ciple announced in the foregoing cases. 

In Moore v. Lindmark, 33 App. D. C. 597, ip an 
opinion reversing the Supreme Court of the Pis- 
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trict of Columbia, Chief Justice Shepard, speaking 
for the Court, said (at page 602) : 

Nothing is better settled than that the 
writ of mandamus cannot be used to perform 
the office of an appeal or writ of error, or 
granted in any case where there is another 
adequate remedy. * * * 

This Court, affirming the judgment of the Su¬ 
preme Court of the District of Columbia in United 
States ex rel. Scliwerdtfegcr v. Brownloic, 45 App. 
D. C. 412, dismissing a petition for writ of man¬ 
damus to compel the Commissioners of the District 
of Columbia to place the relator’s name upon the 
firemen’s pension roll and grant him a pension, 
and speakpig through Mr. Justice Van Orsdel, said 
(at page 414): 

Counsel for relator is here seeking to con- 

o 

vert, a mandamus proceeding into a writ of 
error for the review of the findings of fact 
of the commissioners. No complaint is made 
that the commissioners were without juris¬ 
diction, or that relator was not granted a full 
hearing; but it is asserted that the commis¬ 
sioners erred both as to tihe ruling made 
upon the facts and as to the application of 
the law thereto. Without considering either 
error assigned, it is sufficient to say that 
in neither case can we grant any relief in 
this proceeding. 

The commissioners are constituted a quasi 
judicial body to pass upon the subject of the 
granting of pensions to firemen. In so doing 
they are called upon to pass both upon ques¬ 
tions of law and of fact. As suggested, w* 
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can not review their conclusions upop the 
facts, and the same rule applies to the law 
where the construction placed upon the stat¬ 
ute is a possible one. * * * 

Chief Justice Smythe, in Le Crone v. McAdoo, 
48 App. D. C. 181, 186, tersely announced that the 
writ of mandamus “is an extraordinary one, and 
not to be resorted to except where there is no other 
legal remedy.” 

The latest adherence of this Court to the well- 
established principle that mandamus will not lie 
where there is another adequate remedy is in Board 
of Tax Appeals v. McCandless, 26 Fed. (2d), 1000, 
reversing a judgment of the Supreme Court ot the 
District of Columbia granting the writ. Certio¬ 
rari was denied (49 Sup. Ct. Rep. 24). | 

Counsel argued below, and veiy likely will repeat 
the argument here, that mandamus is a proper 
remedy in the case at bar, because to prove appel¬ 
lee’s case before appellant and then, if decision 
went against appellee, to apply for a review would 
consume a great deal of time and be expensive. To 
sustain this argument the case of In re Winn\ 213 
U. S. 458, was relied on. This case was decided in 
1909, and the decision was rested on the rule| an¬ 
nounced in Virginia v. Rives, 100 U. S. 313, decided 
in 1879, as to the use of mandamus in removal cases, 
in which jurisdiction over the cause was taken jand 
mandamus issued because of the extraordinary 
abuse of jurisdiction disclosed by the poweij at¬ 
tempted to be exerted by the lower court, the bon- 
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fusion and disregard of constitutional limitations 
which the asserted power implied, and because un¬ 
der the law as it then stood no power would other¬ 
wise have existed to correct the wrongful assump¬ 
tion of jurisdiction by the circuit court. 

Confusion and misapprehension arose from two 
lines of conflicting decisions in cases involving the 
right to review by mandamus orders of circuit 
courts upon applications to remand. Finally, in 
Ex parte Harding, 219 U. S. 363, decided in 1911, 
Chief Justice White, speaking for the Court, in a 
characteristically exhaustive opinion, after discus¬ 
sing the two lines of conflicting decisions, among 
those discussed being the decisions in Virginia v. 
Hires (supra), that in In re Winn (supra), and 
that in Ex parte Hoard, 105 U. S. 578, as represent¬ 
ative of the two conflicting lines of cases, said (at 
page 379) : 

* * * Bearing these matters in mind 

it plainly results that the conflict presented 
has arisen, not because of the announcement 
in anv of the cases of anv mistaken doctrine 
as to jurisdiction, or of any wrongful deci¬ 
sion, of anv of the cases on the merits, but 
%/ ' 

has simply been occasioned, beginning with 
Ex parte Wisner, from applying the excep¬ 
tional rule announced in Virginia v. Hives 
to cases not governed by such exceptional 
rule but which fell under the general prin¬ 
ciple laid down in Ex parte Hoard and the 
line of cases which have followed it. Under 
these circumstances it becomes our plain 
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I 

duty, while not questioning the general) doc¬ 
trine announced in any of the cases, ybt to 
disapprove and qualify Ex parte Winner, In 
re Moore and In re Winn to the extent) that 
those cases applied the exceptional ru|e of 
Virginia v. Rives, and thereby obscured the 
broad distinction between the general doc¬ 
trine announced in Ex parte Hoard and the 
cases which have followed it and the excep¬ 
tion established by Virginia v. Rives and the 
cases which have properly applied the)doc¬ 
trine of that case. * * * 

The opinion in Ex parte Hoard, 105 U. Sj 578 
(supra), decided at the October term in 1881,j and 
taken by Chief Justice White in the above quota¬ 
tion as announcing the correct rule to be followed 

w i 

and as representing the other line of conflict, | was 

i 

written by Chief Justice Waite, who (at page p79) 
said: 

* * * Before the act of 1875 it was 
held, in Insurance Company v. Comstock (16 
Wall. 258), followed in Railroad Company 
v. Wis wall (23 id. 507), that if a Ciijcuit 
Court refused to take jurisdiction of a suit 
which had been properly removed, the Rem¬ 
edy was by mandamus from this court f‘ to 
compel the Circuit Court to proceed to a final 
judgment or decree,” and not by writ of error 
or appeal. This was on the authority of Ex 
parte Bradstreet (7 Pet. 633), in which |Mr. 
Chief Justice Marshall delivered the opin¬ 
ion. No case can be .found, however] in 
which a mandamus has been used to copipel 
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a court to remand a cause after it has once 
refused a motion to that effect. The distinc¬ 
tion is obvious. An order remanding a cause 
is not a final judgment or decree, from which 
ordinarily an appeal or a writ of error can 
be taken; and in Ex parte Bradstreet it was 
stated, as the reason for allowing the man¬ 
damus, “ that every party has a right to the 
judgment of this court in a suit brought by 
him in one of the inferior courts of the 
United States, provided the value of the mat¬ 
ter in dispute exceeds the sum or value of 
two thousand dollars,” now, of course, five 

thousand. If the cause be retained, it mav 

•/ 

go to final judgment or decree, and the reason 
assigned for the mandamus in case of dis¬ 
missal does not exist. If it be improperly 
retained and the objection presented on the 
record, the question may be brought here for 
review after final judgment, if the amount 
involved is sufficient to give us jurisdic¬ 
tion. * * * 

Thus it is seen that the argument of convenience 
and expediency in the instant case has no force. 

The contention here is not that the appellant was 
without jurisdiction to act, for the appellee invoked 
that jurisdiction, or that the appellant refused to 
act, or that there is any statutory requirement that 
the appellant should have acted in any particular 
way. And the record abundantly discloses that the 
appellant did not act arbitrarily. Expressed in 
simple terms, the contention is that the appellant 
acted erroneously. So that this application was to 
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have the Supreme Court of the District of Colum¬ 
bia employ the writ of mandamus to review and 

i 

reverse the decision of the appellant on inter¬ 
locutory motions filed in the course of appeals pend¬ 
ing before the appellant. This is the effect of the 
decision of the learned court below. And this the 
authorities herein cited indubitably demonstrate 
can not be done. 

i 

VIII 


CONCLUSION 


For the reasons stated, it is respectfully! sub¬ 
mitted that the judgment of the Supreme Court of 
the District of Columbia is erroneous and should 
be reversed with directions to vacate the ordejr for 
the writ of mandamus and to dismiss the petition. 

Leo A. Dover, 

I 

United States Attorney. 

John W. Fihelly, 

Assistant United States Attorney. 

Charles T. Hendler, 
Special Attorney, Internal Revenue. 
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of Shults Bread Company, Appellee. 


BRIEF FOR APPELLEE. 


Throughout this brief indiscriminate reference will 
be made to the appellant as the appellant or the Board; 
to the appellee, as the appellee, petitioner or rejlator; 
and to the Commissioner of Internal Revenue as the 
Commissioner. 

THE CHRONOLOGY OF THE CASE 

I 

is as follows: 

On October 18, 1926, the appellee, in due timd, filed 
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two petitions with the appellant, and on the following 
day they were served on the Commissioner. 

On December 20, 1926, and throughout the week be¬ 
ginning that day the appellant was in recess, with no 
assignment of business for itself or any of its members 
or divisions. 

On December 20, 1926, the Commissioner filed with 
the appellant his applications for 120 days extension 
of time to answer. These applications were filed forty- 
two days after the time allowed to move and two days 
after the time allowed to answer as fixed by the appel¬ 
lant’s rules promulgated pursuant to express statutory 
authority. 

On December 22,1926, the Chairman of the appellant 
assumed to grant ex parte such applications for ex¬ 
tension of time. 

On January 5, 1927, appellee’s counsel received 
copies of the; applications for extension of time with 
an imprint thereon indicating that they had been 
granted. 

On January 6, 1927, the appellee filed its motion to 
vacate the assumed order of December 22nd, and for 
judgment in its favor. 

On January 26, 1927, the Commission filed a paper 
which he denominated a motion, and which injected 
into the record numerous collateral and unimportant 
facts. The appellee considered it necessary to file affi¬ 
davits in reply to this supposed motion and the Com¬ 
mission filed rebuttal affidavits, and the appellee vari¬ 
ous affidavits in sur-rebuttal. As stated, the so-called 
motion and the various affidavits relative thereto pre¬ 
sented purely collateral matters and have no bearing 
upon the issues in this case. No further reference will 
be made to them than is called for by the allusions 
thereto made in the appellant’s brief. 
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Hearings were had before the appellant on February 
17th, and on March 18th, 1927. 

On January 26, 1928, the appellant entered its opin¬ 
ion and order on appellee’s motion of January 6, 1927, 
including the dissent of five of the appellant’s mem¬ 
bers, four of them writing vigorous opinions. 

On February 10, 1928, appellee filed its petition for 
writ of mandamus in the trial court. 

On February 21, 1928, and again on May 8, 1928, the 
appellant assumed to enter its further orders | in the 
causes. 

On November 1, 1928, the peremptory writ o£ man¬ 
damus was ordered to issue. 

STATEMENT OF FACTS. 

Discussion of the appellant’s Statement of Facts is 
deferred to post, p. 105. | 

DIVISION OF THIS BRIEF. j 

| 

The most important question involved in the present 
case is whether or not the attempted order of j exten¬ 
sion of time was valid. This depends upon the, appli¬ 
cability and enforceability of the appellant’s owij rules, 
a subject upon which the appellant in its brief scarcely 
touches. Instead, it raises and presents a multitude of 
immaterial, unimportant and unrelated subjects. 
Nevertheless, we are, of course, under the necessity 
of dealing with them. We shall accordingly divide 
this brief into three parts, namely: 

The Points Actually Involved. 

The Appellant’s Brief. 

Addenda. 

i 
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THE POINTS ACTUALLY INVOLVED. 

The appellant is an independent agency in the execu¬ 
tive branch of the Government of the United States, 
a quasi-judicial body, and one of limited jurisdiction. 
Its rules provide that, after service upon the Commis¬ 
sioner of petitions filed before the appellant, the Com¬ 
missioner, if he desires to make any motion in respect 
thereto, shall do so within twenty days, and he shall 
file his answer within sixty days (Rule 14), or if an 
extension of time for either purpose is desired timely 
motion therefor must be made (Rule 32), and any mo¬ 
tion for extension of time must be made in writing and 
must show good and sufficient cause therefor (Rule 20). 
42 days after the expiration of the time to move and 2 
days after the expiration of the time to answer, under 
the rules, the Commissioner filed his application for 
an extension of 120 days within which to answer or 
otherwise move, without assigning any cause therefor 
whether gpod and sufficient or not, and without ser¬ 
vice of notice or information of any kind upon or to the 
appellee of the filing of such application, which appli¬ 
cation was assumed to be granted by the Chairman of 
the appellant 2 days later, likewise without notice of 
any kind except by copy of the said application with 
stamp mark on the face of the same showing the as¬ 
sumed granting thereof, which was mailed to the ap¬ 
pellee’s representative and was received by him on 
January 5, 1927, and constituted its first notice, knowl¬ 
edge or information of the fact even that such an ap¬ 
plication had been made. 

Sec. 906a of the Revenue Act of 1926 permits it to 
sit in divisions and permits such divisions to hear cases 
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and matters in connection therewith which are assigned 
thereto but not otherwise, and there was no assignment 
of the two cases here involved to any division, whether 
the Chairman of the appellant or a member or mem¬ 
bers thereof, (post, p. 20) at the time of the assumed 
granting of such applications. The statute permjits the 
appellant, when sitting in divisions, to do so (inly at 
times and places designated by the Chairman, and he 
had designated no time or place for himself or fpr any 
division to sit on December 22, 1926, the day jhe an- 
sumed to grant the applications for extension (if time 
in these cases, but on the contrary the appellant was 
in recess throughout that week. On January (J, 1927, 
the day following the receipt of copy of the applica¬ 
tion for extension of time with the “granted” ipiprint 
thereon as aforesaid, the appellee filed its motion to 
vacate the said order of December 22, and tp enter 
judgment in its favor. 

The appellant’s rules numbered 14 and 20, are as 
follows: 

“RULE 14.—ANSWER. ! 

After service upon him of a copy of the petition, 
the Commissioner shall have 60 days withip which 
to file an answer or 20 days within which t<|> move 
in respect of the petition. The answer shall be so 
drawn as fully and completely to advise the peti¬ 
tioner and the Board of the nature of the defense. 
It shall contain a specific admission or denial 
of each material allegation of fact contained in 
the petition and shall set forth any new piatters 
upon which the Commissioner relies for defense 
or affirmative relief. Each paragraph contained 
in the answer shall be numbered to correspond 
with the paragraphs of the petition. An original 
and four copies of the answer shall be filed, of 
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which the original shall be signed by the Commis¬ 
sioner or his counsel and the copies conformed by 
him.” 


“RULE 20.—EXTENSIONS OF TIME. 

Continuances, extensions of time (except for the 

filing of the petition), and adjournments may be 

ordered bv the Board of its own motion or mav 
•> 

be granted by it in its discretion on motion of 
either party filed in writing and showing good and 
sufficient cause therefor.” 

The rules of the Board, including rules 14 and 20, 
have the same force and effect as the authorizing stat¬ 
ute, (post, pp. 9, 12). The motion for extension of 
time was insufficient in and of itself in that it showed 
no cause whatever for making the same. It was filed 
too late, and the action thereon was void for the fur¬ 
ther reasons that no notice thereof was given to the 
petitioner and no hearing thereon was ever held, and 
the member of the Board who undertook to grant the 
motion had no authority to do so. 

Considering these propositions in order: 

I. The rules of the Board, so far as within the stat¬ 
utory authority conferred upon it, have the same force 
and effect as the authorizing statute. 

II. The motion for extension of time was insufficient 
in itself. 

III. The motion for extension of time was filed too 
late. 

IV. The member of the Board who undertook to 
grant the motion for extension of time had no au¬ 
thority to do so. 

V. The motion for extension of time was acted upon 
ex parte and without notice to the appellee. 
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I. 

The rules of the Board, so far as within the 
statutory authority conferred upon it, have the 
same force cmd effect as the authorizing statute. 

When the petitions were before the appellant, ja large 
part of the majority opinion (rec. pp. 81-9), was de¬ 
voted to the effort to explain away the rule | of law 
stated as the present point, though there were vigorous 
dissents by its own members (rec. pp. 90-2). the ap¬ 
pellant practically abandons in its brief the position 
so taken in its majority opinion, for at p. 22 it appears 
to concede “the proposition that courts have not the 
power to suspend their rules of practice and procedure 
and are required to enforce the provisions bf such 
rules rigidly.” Its very brief and court reference to 
the subject is discussed, post p. 34. 

We shall limit ourselves in this connection to rules 
promulgated pursuant to express statutory authority, 
though there are many decisions to the effect thkt since 
Courts of general jurisdiction have inherent authority 
to establish rules of practice, the rules so established 
have the force and effect of law, even though not pro¬ 
mulgated pursuant to express statutory authority as 
here. So far as the principle for which we ^re con¬ 
tending is concerned, there is no discordant notk, even, 
in the authorities. With respect to rules promulgated 
in the exercise of the inherent power of courts j of gen¬ 
eral jurisdiction, however, there is some diversity of 
opinion, though the decisions holding that eve^i those 
rules may be dispensed with by the Court are in the 
hopeless and decided minority. 

Here the statute requires that decisions of thb Board 
shall be “in accordance with law” (Sec. 1003&, 1926 
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Act), and that “the proceedings of the Board and its 
divisions shall he conducted in accordance with such 
rules of practice and procedure (other than rules of 
evidence) as the Board may prescribe” (Sec. 907-A, 
1926 Act). The mere statement of these two statutory 
provisions should be sufficient, without the necessity of 
reference to decided cases, to demonstrate the correct¬ 
ness of our position in this connection. By the express 
statutory mandate, the Board’s decisions must be “in 
accordance with law,” and its proceedings “shall be 
conducted” in accordance with the Board’s rules of 
practice and procedure. 

This language renders it mandatory that the Board 
and its divisions conduct their proceedings in accord¬ 
ance with the rules of practice and procedure pre¬ 
scribed under the statutory authority. The language 
is not that such proceedings “may” be so conducted, 
and therefor^ there is no room for argument as to 
whether Congress meant “may” or “shall”. The 
Board has no alternative but to adhere to its rules in 
accordance with the strict letter and the clear spirit 
of its instructions received directly from the hands of 
Congress. 

Turning to the authorities, however, the same con¬ 
clusion is necessarily reached, and by a uniform course 
of decision. Whether the rules or regulations so pro¬ 
mulgated under statutory authority are those of a 
court of general or limited jurisdiction, or of a depart¬ 
mental agency devoid of all judicial attributes—re¬ 
gardless of the promulgating power—such rules and 
regulations are as much a part of the law of the land 
as if written into the authorizing statute. 

It is to be remembered, in considering the decisions 
hereinafter reviewed, that not only the Board, but this 
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Court as well, and the Supreme Court of. this District 
also, in promulgating rules of practice, proceed Accord¬ 
ing to express statutory authority. (Code, sections 225, 
227, 65). | 

The cases apply the principle to facts so varied as to 
demonstrate its universality. It has been so ^PP^ed 
to orders of the War Department (Givens v. Zerbst, 
255 U. S. 11, post, p. 115); to rules of the (general 
Land Office (West v. United States, 30 Fed. (2) 739, 
supra, p. 127, Caha v. United States, 152 U. S. 211, 
supra, p. 114); to tardy motion to set aside | judg¬ 
ment (Rio Grande Irrigation and Colonization Com¬ 
pany v. Gildersleeve, 174 U. S. 603, post, pj 115); 
to a rule of Court for its own government for 
dismissal, “W. P.” (Nealon v. Davis, 55 W.j L. R. 
278, 18 Fed. (2d) 175, post, p. 125; to thej tardy 
settling of a bill of exceptions and/or filing of 
transcript of record, or otherwise perfecting ap¬ 
peal whether under the rules of the appellate oif of the 
trial court (Brown v. Bradley, 6 App. D. C. 20|, post, 
p. 116, District of Columbia v. Humphries, ll App. 
D. C., 68, post, p. 117, District of Columbia vj Roth, 
18 App. D. C. 547, post, p. 118, Talty v. District of Co¬ 
lumbia, 20 App. D. C. 489, post, p. 121, Mulvihill v. Cla- 
baugh, 21 App. D. C. 440, post, p. 121, Hines v. Hines, 
43 App. D. C. 277, post , p. 123, Ex Parte Danfe, 228 
U. S. 429, post, p. 116, in re Hitchcock, 47 App. D. C. 
251, post, p. 124, Kearney v. Latterner, 55 W. L] R. 66, 
post, p. 128); to the omission to give an undertaking 
upon suing out an injunction (Drew v. Hogan, 2:6 App. 
D. C. 55, post, p. 122); to the omission to file briefs in 
time (Doyne v. Werner, 48 App. D. C. 254, post, pj. 125); 
to delay in giving notice of hearing of a motion (Axtell 
v. Pulsifer, 155 Ill. 141, post, p. 130), in giving notice 


i 
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of taking testimony (Quynn v. Carroll’s Admr., 22 Md. 
288, post, p. 130, Ogden v. Robertson, 15 N. J. L. 124, 
post, p. 132); to conditions of admission to practice (in 
re Moore, 108 N. Y. 208, post, p. 131); to delayed mo¬ 
tion for newt trial (Hughes v. Jackson, 12 Md. 450, 
post, p. 131), or for rehearing (Coyote & Co. v. Ruble, 
9 Oreg. 121, post, p. 132); to plea in abatement filed too 
late because of misinformation of the judge himself 
(Thompson v. Hatch, 2 Pick. 512, post, p. 115), the last 
cited case being denominated by this Court “a leading 
case upon this subject” and being approved and fol¬ 
lowed by this Court and by the Supreme Court of the 
United States. (District of Columbia v. Roth, 18 App. 
D. C. 547, post, p. 118; Rio Grande Irrigation Company 
v. Gildersleeve, 174 U. S. 603, post, p. 115). 

The foregoing include but a few of the numerous de¬ 
cisions of this Court on the point under consideration 
which will be found reviewed at some length at p. 114 
of the Addenda. 

II. 

The motion for extension of time icas insufficient in 
itself. 

The full language of the motion is: 

“ Comes now r the Commissioner of Internal Rev¬ 
enue, by his attorney, A. W. Gregg, General Coun¬ 
sel, Bureau of Internal Revenue, and requests an 
extension of one hundred twenty days time from 
December 18,1926, to April 17, 1927, within which 
time to answrer or otherwise move in respect of the 
petition of the above-named taxpoyer.” 

No reason or ground is stated or assigned in the mo¬ 
tion, wilich bears upon its face the stamped imprint 
4 ‘ Granted December 22, 1926, J. G. Korner, Jr., Mem- 
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ber U. S. Board of Tax Appeals,” yet Rule 2(j of the 
Rules of Practice before the appellant (supra ? p. 6), 
provides in terms that “continuances, extensions of 
time (except for the filing of the petition) ^nd ad¬ 
journments may be ordered by the Board on its own 
motion or may be granted by it in its discretion on 
motion of either party filed in writing and showing 
good and sufficient cause therefor.” (Italics obrs.) 

The extension order of December 22nd, therefore, 
could have been granted either by the Board on the 
motion filed December 20th, if that motion had! shown 
“good and sufficient cause therefor” or “by the Board 
on its own motion” had, in either event, notice and 
an opportunity for hearing been afforded to the ap¬ 
pellee and had the action assumed been taken by one 
authorized to act, and had the motion been filed in time. 

i 

In this connection, we shall limit ourselves to thQ action 
of the Board as upon the motion actually filed, pealing 
with the subjects of action on its own motion, necessity 
for notice and hearing, and the authority to acj; at all 
under the circumstances at pp. 37, 21, 18, post. \ 

Accordingly, we are now dealing with this motion as 
one made by the Commissioner, and acted upor^ solely 
as such, which by the terms of the rule in question ex¬ 
pressly requires that it show “good and sufficient cause 
therefore.” No cause whatever has been shownj Con¬ 
sequently, there was nothing upon which the j Board 
could possibly exercise any discretion, or do otherwise 
than deny the application, however broad its discre¬ 
tion and powers may have been when properly j called 
into action. 

If Rule 20 had appeared in the language of tl^e stat¬ 
ute creating this Board, we take it there wouldj be no 
question on the part of anyone but that the ^notion 
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quoted at the outset of the present point was wholly 
insufficient to support any action granting the same. 

Under the decisions, this rule is to be considered 
just is if it had been written into the statute. It 4 4 is 
part of the law of the land” (Givens v. Zerbst, 255 U. S. 
11, 18, post, p. 115), “has the force of law, and is bind¬ 
ing upon the court as well as upon the parties and 
could not be dispensed with to suit the circumstances of 
any particular case.” (Thompson v. Hatch, 3 Pick. 512, 
post, p. 115, Tally v. District of Columbia, 20 App. D. C. 
489, post, p. 121, District of Columbia v. Roth, 18 App. 
D. C. 547, post, p. 118, Rio Grande Irrigation and Colo¬ 
nization Company v. Gildersleeve, 174 U. S. 603, post, 
p. 115); “is the law of the Court, as it is of the parties, 
and there is no dispensing power in the court simply 
to meet what is supposed to be the pressing exigency 
of a particular case (District of Columbia v. Hum¬ 
phries, 11 App. D. C. 68, post, p. 117); such rules 
4 4 would be but of varying force, and of little value 
either to the court or suitors, and consequently very 
imperfect regulations of the subject, if their limita¬ 
tions and provisions could be dispensed with upon any 
and all occasions when circumstances might show a 
possible hardship to the party who had failed to ob¬ 
serve the requirements of the rules, whether such fail¬ 
ure be occasioned by mistake, oversight or otherwise. 
But these rules, so long as they remain unrescinded, 
cannot be dispensed with by the court to met the ap¬ 
parent hardship of any particular case, in the absence 
of fraud. They have the force of law, and are binding 
upon the Court, and upon the suitors and those who 
represent suitors/ 9 and even where the delay has been 
occasioned by 4 4 misinformation from a judge of the 
court” itself, no judge 44 has authority to dispense with 
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rules deliberately made and promulgated, on account 
of the hardship of any particular case, any more than 
he would have authority to dispense with any!requisi¬ 
tion of the legislature itself ” (District of Columbia v. 
Roth, 18 App. 1). C., 547, post, p. 118, italic^ ours); 
“rules must be fully and substantially complied with” 
(Mulvihill v. Clabaugh, 21 App. D. C. 440, post, p. 121); 
rules are “binding upon the judge granting the injunc¬ 
tion or restraining order, and he has no right to waive 
the requirement,” of them, “courts have no dispensing 
power over their rules,” the rule “has the force of 
the statute,” “undoubtedly has the force of law, and 
is binding upon the court as upon parties to ah action, 
and cannot be dispensed with to suit the circumstances 
of any particular case” (Drew v. Hogan, 26 App. D. C. 
25, post, p. 122); they are “binding upon the court” 
(Hines v. Hines, 43 App. D. C. 277, post, p. 123) “They 
most enforced” (in re Hitchcock, 47 App. D.i C. 251, 
post, p. 124); the} 7 “are made to be obeyed anc^ ! he who 
disregards them does so at his peril” (Doyne jv. Wer¬ 
ner, 48 App. I). C. 254, post, p. 125); rules hak 7 e “the 
force and effect of law * * * there is no dispensing 
power in the Court to met what is supposed to be the 
pressing exigency of a particular case” (Npalon v. 
Davis, 57 App. D. C. 133, post, p. 125); they hhve “all 
the binding effect of a statute” (Axtell v. Pulsifer, 155 
Ill. 141, post, p. 130); the rule is to be regarded “as 
prescribing a law to the Court” (Dunbar v. Conway, 
11 G. & J. 92, post, p. 131; Quynn v. Carroll’s Admr., 22 
Md. 288, post, p. 130); the rule is “the law for t^ie court 
as well as for the citizens upon whom it was designed 
to operate, and we have no more power to disregard its 
provisions, in determining the rights of the ^tudent, 
than we would have to disregard the force of a statute 
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in determining the rights of individuals thereunder’’ 
(in re Moore, 108 N. Y. 208, post , p. 131); “there exists 
no discretion in the court to dispense at pleasure with 
their rules, or to innovate on established practice” 
(Hughes v. Jackson, 12 Md. 450, post , p. 131); rules 
“are the law of the court” (Ogden v. Robertson, 15 
N. J. L. 124, post, p. 132); “the decisions are uniform 
that such rules have the force and effect of law, and are 
equally binding upon the court and litigants” (Coyote 
Co. v. Ruble, 9 Oreg. 121, post , p. 132). 

We accordingly respectfully submit that, since the 
motion to extend time states no cause whatever there¬ 
for, whether good, bad or indifferent, sufficient or in¬ 
sufficient, it is wholly ineffective to support any action 
thereon other than one denying the motion, and con¬ 
sequently the supposed order of December 22nd grant¬ 
ing the same was and is void and of no force whatever. 

III. 

The motion for extension of time was filed too late. 

As we have already seen, the petitions were tiled on 
October 18th, and were served on the Commissioner 
on October 19th. The time within which, under the rule, 
he could have moved in respect of the petitions expired 
twentv davs thereafter, on November 8th. The time to 
answer expired sixty days after service or on Decem¬ 
ber 18th. The motion to extend time was not filed until 
December 20th. Thus, it was clearlv entirelv too late. 
The right to move and the right to answer had both ex¬ 
pired prior to the filing of the motion to extend time. 
Such rights were then as dead and as non-existent as if 
the Commissioner had never been possessed of them. 
The right of the appellee to have judgment against the 
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Commissioner without his moving in respect of ithe pe¬ 
titions or answering the same became a vested right in 
the appellee at the very latest at midnight on the 18th 
day of December—indeed at 4:30 P.M., on December 
18th under the decision of this Court in Lewis-Hall, 
Iron Works v. Blair, 57 App. D. C. 364, post, p. 17. It 
could not be deprived of this right in any fanner 
known to the law. To deprive it thereof w T ou|d be a 
violation of constitutional guarantees and protections 

i 

against deprivation of property without due process 
of law. | 

The time to tile answer thus expired at midnight, or 
at 4:30 P. M., on December 18th, without an extension 
having been obtained, or even applied for, muph less 
submitted to the Board for consideration and determi¬ 
nation. It had not even become sub judice. liad the 
motion for the extension of time been filed on December 
18th, it would have profited the Commissioner nothing. 
Had it been so filed, accompanied by notice to tjhe ap¬ 
pellee that it would be heard as early as possible there¬ 
after, even on December 20th, the day it was actually 
filed, it would have been equally vain. 

The Commissioner permitted his time, and therefore 
his rights, to lapse, expire, die. So long as his jrights 
possessed a spark of life, they might by properl effort 
have been fanned back into full flame, but the moment 
that the spark died all effort at resuscitation became 
vain, useless, futile. Nothing could have been dpne at 
one second past midnight, or indeed 4:30 P. M., of De¬ 
cember 18th, to revivify the rights which had endjed the 
second previous. A fortiori, nothing could bp done 
four days thereafter. If four days, it might as well be 
four weeks, or even four or forty years. The onty time 
limit set is sixty days from the service of the petition, 
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and 4:30 P. M. on that day under the decision in Lewis- 
Hall Iron Works v. Blair, 57 App. D. C. 364, post, p. 
17. If that time limit does not apply and control, then 
there is no limit at all. As stated by this Court in 
District of Columbia v. Roth, 18 App. D. C. 547, post, 

p. 118: 


“The application for and obtaining the order for 
the extension of the time prescribed by the rule 
should be made within the period of forty days, 
otherwise it is not an extension of a current period, 
but the prescribing of a new and additional period; 
and if that can be done after the expiration of the 
first period of forty days, it may be done at any 
time, no matter how long after such expiration, 
and there would be in reality no limit to the time 
within which a transcript could be filed—that right 
being made to depend entirely upon the indulgence 
of the judge below. This is clearly not the inten¬ 
tion of the rule.” (Italics ours) 

As pointed out by Mr. Chief Justice McCoy, in Kear¬ 
ney v. Latterner, 55 W. L. R. 66, post, p. 128, this Court 
holds that it is necessary to do two things, make the 
application for an extension of time and also obtain an 
order extending it, before the time sought to be ex¬ 
tended has expired. As also pointed out by the Chief 
Justice, in that case, the rule in Mulvihill v. Clabaugh, 
21 App. D. C. 440, post, p. 121, that the submission of 
an appeal bond within the time may preserve the rights 
of the party because it has become sub judice, can not 
help the appellant for the reason that “the motion not 
having been sub judice before the expiration of the time 
to file the bill the court is without power to grant the 
extension asked for.” 

See also: 
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District of Columbia v. Humphries, 11 App. D. 
C. 68, post, p. 117; 

Talty v. District of Columbia, 20 App. D. C. 489, 
49*0-1, post, p. 121; | 

Drew v. Hogan, 26 App. D. C. 55, 62-3, post, 

p. 122; 

Hines v. Hines, 43 App. D. C. 277, post, ip. 123; 

Ex Parte Dante, 228 U. S. 429, post, p. 1JL6; 

In re Hitchcock, 47 App. D. C. 251, post, |p. 124; 

Doyne v. Werner, 48 App. D. C. 254, post, jp. 125; 

Nealon v. Davis, 57 App. D. C. 133, post, p. 125; 

Kearnev v. Latterner, 55 W. L. R. 66, post, p. 
128; 

Axtell v. Pulsifer, 155 Ill. 141, post, p. 1^0; 

Quynn v. Carroll’s Admr., 22 Md. 288, post, 
p. 130; | 

Dunbar v. Conway, 11 G. & J. 92, post, jp. 131; 

Hughes v. Jackson, 12 Md. 450, post, p. 131; 

Ogden v. Robertson, 15 N. J. L. 124, post, j). 132; 

Coyote Co. v. Ruble, 9 Oreg. 121, post, pi 132; 

Thompson v. Hatch, 3 Pick. 512, post, p.i 114. 

| 

It is respectfully submitted that the motions for ex¬ 
tension of time were filed too late, and nothing existed 
upon which the appellant could act either at tlje time 
of the filing of them or at the time they were assumed 
to be 44 granted.” 

In Lewis-Hall v. Blair, 57 App. D. C. 364, the statute 
creating the Board required the taxpayers to fil|e peti¬ 
tions within sixty days. The rules of the Boarjd pro¬ 
vide that its office would be open every business day 
from 9 A. M. to 4:30 P. M. The postman delivered the 
taxpayer’s petition after 7:10 P. M., on the last of the 
sixty days, placing the same in the mail box, or leaving 
it upon the office floor, when there was no one at the office 
to receive the petition, nor was it received by anyone 
for the Board until the next day. This Court held that 
the petition was not filed within the sixty days, wjas not 
in time, and the Board acquired no jurisdiction. There, 
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the petitions were in the mail box or on the office floor 
something over two hours and forty minutes after the 
time had expired by the Board’s rules reducing the 
time by seven and one-half hours from twelve o’clock 
midnight to four-thirty P. M. of the sixtieth day. Here, 
the applications for extension of time were not even 
in the Board’s mail box or on the office floor until two 
days after the time expired. There, they were actually 
filed the next morning, nine hours after the statutory 
expiration of time and sixteen and one-half hours after 
the expiration as reduced by the Board. 

IV. 

The member of the Board who undertook to grant the 
motion for extension of time had no authority to do so. 

It will be remembered that the only action taken on 
the motion for extension of time consisted of the im¬ 
print stamped thereon “Granted” by the Chairman of 
the Board. 

With respect to the Board acting in divisions, Sec. 

904 of the Revenue Act of 1926 provides that “the 
Board and its Divisions shall have such jurisdiction as 
is conferred upon them by Title II and Title III of the 
Revenue Act of 1926 and by subsequent laws;” Sec. 

905 provides that “A majority of the members of the 
Board or of any Division thereof shall constitute a 
quorum for the transaction of the business of the Board 
or of the Division respectively”; Sec. 906-A provides 
that “The Chairman may from time to time divide the 
Board into Divisions of one or more members, assign 
the members of the Board thereto, and in case of a Di¬ 
vision of more than one member designate the Chief 
thereof,” and that “a Division shall hear and decide 
any proceeding instituted before the Board and any 
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motion thereon assigned to such division by the chair¬ 
man^; Sec. 906-B, that a decision by a Division and 
the findings of fact in connection therewith shlall be¬ 
come the decision and findings of fact of the jBoard; 
Sec. 907-E that “The times and places of the meetings 
of the Board and of its Divisions shall be prescribed 
by the Chairman with a view to securing reasonable 
opportunity to taxpayers to appear before the Board 
or any of its Divisions, with as little inconvenience and 
expense to taxpayers as is practicable.’ ’ 

It is thus apparent, that before a Division of the 
Board can hear a matter, the Chairman shall first di¬ 
vide the Board into Divisions, assign the members of 
the Board thereto, prescribe the times and places of 
the meetings of the Divisions, and assign to a Specific 
Division each particular proceeding to be heard by it, 
whereupon as an incident to the assignment of tile pro¬ 
ceeding motions relative thereto may be heard tiy that 
Division. There is no authority of law to assign mo¬ 
tions per 'se irrespective of the assignment of the pro¬ 
ceedings in which the motions are made. 

Here, however, the Chairman has never assigned 
either of these cases to any Division, though the Chair¬ 
man himself stands assigned to Division No. l6; but 
neither of these cases has ever been assigned tb that 
Division, the Chairman has never prescribed th^ time 
or place of the meeting of that Division, and since mo¬ 
tions can be decided, by the express terms of Sec. 906-A 
of the Statute, only as an incident to a proceeding as¬ 
signed to a Division—unless of course it is to be jheard 
and disposed of by the whole Board—there never has 
been any Division which could lawfully pass upbn any 
feature of either of these cases. However, it is not 
necessary in this case to go that far. The status of the 
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case remains exactly the same whether motions can be 
heard and decided only as an incident to the proceed¬ 
ing itself and pursuant to its assignment thereof, or 
whether they can be heard and decided per $e without 
the necessity of an assignment of the entire proceed¬ 
ing; for, even in the latter case, it is essential at least 
that the Chairman shall have assigned the motion to a 
Division, under the express terms of Section 906-A, 
giving it the most favorable possible construction for 
the appellant, and yet this record shows conclusively 
that on December 22nd there was no assignment of 
any case or of any motion to the Chairman or to any 
one else. Mr. Gamble, the Clerk of the Board, was re¬ 
quested to “produce the order or record in any other 
form of the Chairman of the assignment to any divi¬ 
sion of the two cases we are now considering, the Shults 
Bread Company cases, Docket numbered 20,652 and 
20,653, or either of them/’ and he replied that “so far 
as I know, there is none,” and added “there is no as¬ 
signment for the week of December 20, 1926, for the 
reason that no court hearings were held that week.” 
(Rec., p. 63). 

It necessarily follows, therefore, that the Chairman 
not having assigned these cases or either of them or 
the motions in either of them, to himself as a Division, 
there was nq jurisdiction vested in him on December 
22, 1926, to pass upon the motions to extend time, and 
his action in so doing was a mere nullity under the pro¬ 
visions of Section 906-A of the statute, and the same 
result follows from his omission to prescribe the time 
or place of his sitting as a Division on December 22nd, 
in accordance with the provisions of Section 907-E of 
the statute. 
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The motioyi for extension of time was acted Upon ex 
parte and without notice to the appelle 

The fact stated in the foregoing point is conbededly 
true. (Rec., p. 97). The irregularity of proceeding un¬ 
der such circumstances is demonstrably clear. 

Entirely aside from the elementary constitutional 
rule that all parties are entitled to notice of all pro¬ 
ceedings in their cases, the statute creating the Board 
is specific on the point. 

Thus, Sec. 907-A of the Revenue Act of 19j26 pro¬ 
vides that “ Notice and an opportunity to be heard shall 
be given to the taxpayer and the Commissioned, and a 
decision shall be made as quickly as practicably. * * * 
The mailing by registered mail of any pleading! order, 
notice, or process in respect of proceedings befpre the 
Board shall be held sufficient service of such plbading, 
order, notice or process” ( italics ours); Sec. 907-E 
provides that 4 ‘The times and places of the meetings 
of the Board and of its Divisions shall be prescribed 
by the Chairman with a view to securing reasonable 
opportunity to taxpayers to appear before the Board 
or anv of its Divisions with as little inconvenience and 

i 

expense to taxpayers as is practicable”; and Seq. 906-A 
that “a division shall HEAR AND DECIDE aijiy pro¬ 
ceeding instituted before the Board and any motion 
thereon.” ( Italics ours.) These express statutory 
provisions make it clear that it was the intention of 
Congress that the taxpayer should have notice and an 
opportunity to be heard at a time and placej which 
would subject him to as little inconvenience qnd ex¬ 
pense as practicable, that such notice and opportunity 
to be heard should apply to every pleading,! order, 
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notice and process in respect of proceedings before the 
Board, and that motions should be both heard and de¬ 
cided. Consequently, to permit one side or the other, 
regardless of which it is, to present ex parte motions 
and have the same disposed of without notice to the 
other side and an opportunity to be heard is a plain 
and clear violation of the law. 

Indeed, the rules promulgated by the Board point¬ 
edly emphasize this fact. Rule 32 provides that “mo¬ 
tions must be timely,” and that “one copy will be 
served upon the adverse party,” which of course means 
served upon him in advance of acting upon the motion 
so as to afford him an opportunity to present anything 
he may have to present in opposition to the granting of 
the motion. Any other meaning would render the rule 
a travesty and a farce. 

In Karrick v. Wetmore, 25 App. D. C. 415, 525, this 
Court said: 

“The right to be heard is a fundamental right of 
every litigant under our system of jurisprudence, 
and under every system of jurisprudence worthy 
of the name; and usually it is not denied even in 
the lawless codes of the most lawless savages; and 
in the right to be heard the first element is that of 
notice. The service of process, in other words, no¬ 
tice, is the essential prerequisite to the exercise of 
jurisdiction by any court. Indeed, it may be said 
that, strictly speaking, not a single step from the 
beginning to the end of a legal controversy can be 
taken without notice to the opposing party.” 

These rules, as we have seen, are as much a part of 
the law governing the Board and litigants before it as 
are the terms of the statute itself. However, even if 
the rules had attempted to dispense with notice, they 


23 


would be without force or effect in the light of t}ie stat¬ 
utory provisions just considered, aside from ccjmstitu- 
tional considerations. 

In Covey v. Williamson, 52 App. D. C. 288, 291, this 
Court had before it a general rule, which if applied to 
the specific facts then under consideration wofild con¬ 
flict with the statutory provision. After declaring that 
‘‘these rules apply only where the statute is fcilent,” 
the Court added: 


“True, both the municipal court and this court 
are authorized to make rules relating to practice, 
but they must not be in conflict with any Istatute. 
This is elementary (Citations).” 

THE APPELLANT’S BRIEF. 


The Appellant’s Statement of Facts 
will be found reviewed in the Addenda at p. 105. 


THE APPELLANT’S FIRST POINT; 


“Can the Board of Tax Appeals properly function in 
any case, and particularly in the instant ca^e, witln- 
out a hearing on and consideration of the, merits 
of the case?” 

The contentions under Section 274 (g) of the Rev¬ 
enue Act. At p. 15, the appellant suggests Section 
274(g) of the Revenue Act as a possible obstacle to its 
power to enter the judgment required by the Court 
below. 

That section reads as follows: 

i 


! 

“The Board in redetermining a deficiency in re¬ 
spect of any taxable year shall consider sfich facts 


! 

I 



24 


with relation to the taxes for other taxable years 
as may be necessary correctly to redetermine the 
amount of such deficiency, but in so doing shall 
have no jurisdiction to determine whether or not 
the tax for any other taxable year has been over¬ 
paid or underpaid/ ’ 

The appellant asserts this requirement can of course 
only be complied with by the taking of evidence, which 
precludes an er-parte hearing or a determination based 
upon the averments of a petition. 

In the first place, there is not a word in this section 

of the statute dealing with a hearing of any kind, at 

any time, before the appellant or anyone else. That 

subject is covered in Section 907(a) and is dealt with 

separately by the appellant, as it lias been, supra, p. 

21, and will be, post , p. 26, by us. Consequently, the 

Board under that section is to “consider such facts 

with relation to other taxable vears as mav be neces- 

- 

sarv correctlv to redetermine the amount of such de- 
* * . 

ficiency,” that is to say, such facts as may properly be 
presented to it in an orderly way, and the orderly way 
in which to present such facts is for the Commissioner 
to state them in his answer. (Williamsport Wire Rope 
Co. v. United States, 277 U. S. 551, 564-5, post, p. 43). 
His failure so to do will be as much the subject of de¬ 
fault against him as with respect to the years directly 
involved. 

In the second place, we must not overlook the fur¬ 
ther provision of the same section that in so doing the 
Board “shall have no jurisdiction to determine 
whether or not the tax for any other taxable year has 
been overpaid or underpaid/ ’ At first blush, these 
two provisions of the same section seem to be in conflict 
with one another, but when their proper relation is 
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understood the fallacy of the appellant’s contention in 
that regard is plain. The Board in considering facts 
in relation to taxes for other taxable years is ip do so 
only so far as may be necessary correctly to redeter¬ 
mine the amount of the deficiency, but is not t<^ deter¬ 
mine whether the tax for any other taxable y^ar has 
been overpaid or underpaid. In other words] where 
invested capital is concerned a change in the amount 
of it for one year will have its effect on all subsequent 
years, by decreasing or increasing the amount of the 
invested capital in those other years , and necessarily 
increasing or reducing the amount of the tax for such 
years. Accordingly, if the appellee sought to cl&im the 
benefit of any such change in invested capital for other 
years it was its duty to set up the same in its petition. 
If it failed to do so it must suffer the consequences. 
Correspondingly, if the Commissioner desired to show 
such a change operating to increase the tax jk>r the 
years in question he should have set it up in his an¬ 
swer. Having failed to file an answer he must] suffer 
the consequences. 

In the third place, there is no contention or sugges¬ 
tion on the part of the Commissioner in the instant case 
that there are any such facts with relation to takes for 
other taxable years which would increase the jtax as 
may be necessary to consider in order to correctly de¬ 
termine the amount of such deficiency, even in the an¬ 
swers claimed to have been filed, (Rec., pp. 73-ji) and 
it is therefore entirely beside the question what! might 
be the situation in such a state of facts. 

In the fourth place, if there is anything at all to the 
appellant’s contention that a hearing is necessary 
either in this connection or under Section 907(a), post , 
p. 26, it means that a hearing cannot be dispensed 
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with even by agreement between the Commissioner and 
the taxpayer, though it is the settled practice of the 
appellant to make decisions on stipulations between 
the parties. Indeed, in the case of 0. A. Harlan & Co., 
1 B. T. A. 1027, the appellant recognized the unsound¬ 
ness of its contentions throughout its brief on the sub¬ 
ject of a hearing. It there said: 

“The taxpayer herein having appealed from a 
determination of the Commissioner for a deficiency 
in income and profits taxes for the fiscal year 
ended May 31, 1922, in an amount less than 
$10,000, and the Commissioner having moved to 
dismiss the appeal upon the ground that the peti¬ 
tion did not state facts sufficient to constitute a 
basis for appeal, and the Board having denied the 
Commissioner’s said motion by order dated April 
2, 1925, on authority of the Appeal of Carroll 
Chain Co., 1 B. T. A. 38, and the Commissioner 
having indicated that he has no desire to file an 
answer to the petition, not being in a position to 
controvert any of the facts therein stated, and 
having agreed that the Board might make final 
disposition of the appeal upon the petition, the 
Board herebv makes the following decision. The 
deficiency determined by the Commissioner is dis¬ 
allowed. ’ ’ 

The contentions under Section 284(e) of the Rev¬ 
enue Act. (pp. 15-16) We see no occasion to add any¬ 
thing in this connection to what has already been said 
with respect to section 274(g). There is no contention 
here of the overpayment of a tax for the taxable years 
involved. 

The contentions under Section 907(a) of the Rev¬ 
enue Act. With respect to the contention at page 16 
that, by the terms of Section 907(a) of the Revenue 
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Act, notice and an opportunity to be heard khall be 
given to the Commissioner, and that no statutory re¬ 
quirement exists that the Commissioner shall file writ¬ 
ten answer, and no rule of the appellant denies Ijiis right 
to be heard if he does not answer, the appellant jseeks to 
strike out of the statute the words “an opportunity to 
be heard” and to substitute therefor the words “a 
hearing,” so as to make the statute read that notice and 
a hearing instead of an opportunity to be heard shall be 
given to the taxpayer and the Commissioner. If the 
appellant ’s contention in this regard be sound, jthen its 
decision in 0. A. Harlan & Co., 1 B. T. A. 1027, supra, 
p. 26, and its practice both in settling cases on stip¬ 
ulation and in dismissing petitions for want of prosecu¬ 
tion are without authority, and all such actions pre null 
and void. 

Section 907a is set out at page 10 of appellantj’s brief, 
and it requires that “the proceedings of the Boprd and 
its divisions shall he conducted in accordance with such 
rules of practice and procedure (other than rules of 
evidence) as the Board may prescribe.” In the exer¬ 
cise of this statutory authority, the Board has promul¬ 
gated Rule 14, which has already been set out in full, 
supra, p. 5, and which provides that “the Commis¬ 
sioner shall have 60 days within which to file: an an¬ 
swer,” and further provides of what the answer shall 
consist, that it “shall he so drawn as fully aijd com¬ 
pletely to advise the petitioner and the Boarc^ of the 
nature of the defense” and that “it shall contain a 
specific admission or denial of each material allega¬ 
tion of fact”, “shall set forth any new matter]” each 
paragraph “shall be numbered”, and “an original and 
four copies of the answer shall he filed of wpich the 
original shall he signed by the Commissioner! or his 
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counsel and the copies conformed by him.” The ef¬ 
fect of these rules so promulgated by express statutory 
authority is considered supra, pp. 9, 12), post, p. 114. 

Furthermore, the appellant imperfectly quotes Sec. 
907(a) in support of the contention that the Commis¬ 
sioner is entitled to a hearing of which the Board can¬ 
not possibly deprive him regardless of the extent to 
which he may ignore its rules, for the applicable lan¬ 
guage of that Section is: 

‘ 4 Notice and an opportunity to be heard shall be 
given to the taxpayer and the Commissioner, * * * The 
mailing by registered mail of any pleading, order, no¬ 
tice or process in respect of proceedings before the 
Board shall be held sufficient service of such pleading, 
order, notice or process,” and Sec. 274-A confers upon 
the taxpayer the right to file with the Board a 
petition for a redetermination of a deficiency. 
We must apply a little common sense in the con¬ 
struction of these statutory provisions. Of what 
avail would it be to the taxpayer to file a petition for 
redetermination if the Board could not compel the Com¬ 
missioner to answer? For what purposes would the 
service of process, etc., as provided in Sec. 907-A be 
“held sufficient” if the Commissioner could not be re¬ 
quired to answer? The same section, as we have seen, 
requires that the proceedings of the Board “shall be 
conducted in accordance” with its rules. These rules 
extend to the Commissioner an opportunity to answer 
the petition, and as said in City of St. Louis vs. Lang, 
131 Mo. 412, 422, “As the corollary of the right to file 
an answer herein, springs into being the right to take 
judgment by default in case no answer be filed.” The 
statute does not provide that the Commissioner shall 
be afforded a hearing, as he contends, it only provides 
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that notice and an opportunity to be heard $hall be 
given to both the taxpayer and the Commissioner. This 
language is fully satisfied, according to its letter and 
its spirit by affording an opportunity to the Cjommis- 
sioner to be heard, as a step in which is the filing of an 
answer. If the appellant’s contention now un(}er con¬ 
sideration be sound, then far greater confusion jwill re¬ 
sult than by upsetting the Board’s erroneous practice 
because every case in which the Board has dismissed a 
petition without giving an actual hearing was dis¬ 
missed without authority of law and without the slight¬ 
est jurisdiction so to do. In the last analysis, carry¬ 
ing the appellant’s present contention to its logical con¬ 
clusion, whenever on the call of the dav calendar the 
petitioner fails to respond, the Board has no Alterna¬ 
tive but to insist upon going through the form at least 
of a hearing. Of course, this is but a reductio ad ab¬ 
surd urn. 

The Board’s own decision in the case of GutJ:erman 
Strauss Co. 1 B. T. A. 243, which was cited by thp Com¬ 
missioner before the Board, declares in expressj terms, 
4 ‘the only limit upon the procedure of the Bdard is 
that notice and an opportunity to be heard shall be 
given to litigants before it.” In other words, in that 
ease the Board decided, as we contend, that having 
given notice to the Commissioner and to the taxpayer 
and having given both of them an opportunity to be 
heard, the procedure before the Board as to the meth- 

i 

od of re-determining the deficiency, whether by formal 
proof or giving due legal weight to the Commissioner’s 
recorded admissions as a result of his default, are all 
matters to be controlled by rules promulgated under 
statutory authority, in accordance with which rujes the 
statute mandatorily requires that the proceedings 
“shall be conducted.” 
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The contentions as to Section 274(e) of the Reve¬ 
nue Act. Tlie contentions in this connection at pp. 16- 
17 are utterly fallacious. They amount to the asser¬ 
tion that the Commissioner may defy the Board and 
ignore its rules with impunity, and that he is neverthe¬ 
less entitled to a hearing. Having by Section 907(a) 
given the Commissioner as well as the taxpayer “an 
opportunity to be heard/’ the reference in Section 
274 (e) to a hearing or rehearing cannot be distorted 
into meaning that the Commissioner is entitled to a 
hearing even though he has waived his right thereto by 
failing to answer. It would seem, rather, that the in¬ 
tent of Congress in using this language was to give the 
Commissioner the right stated at any stage of the pro¬ 
ceedings even up to a rehearing, leaving the Commis¬ 
sioner of course to bear the consequences if he should 
choose by neglect to dispense with and deprive himself 
of a hearing. 

See the discussion under the two preceding points, 
supra , pp. 23, 26. 

The contentions with respect to special assessment. 
Dealing with special assessment under Sections 327 
and 328 of the Revenue Act of 1918 and 1921, at pp. 
17-21, the excerpt at p. 17 from the prayer of the peti¬ 
tion is incomplete. Aside from the usual formal 
prayers, the third prayer of the petition in the trial 
court reads as flolows: 

“That the writ of mandamus may issue out of 
this honorable court directed to the Board of Tax 
Appeals requiring it to enter judgment for the re¬ 
lator in each of the causes numbered 20652 and 
20653 on its docket, to the effect that, for statu¬ 
tory invested capital purposes the value of the 
assets of the relator as at January 1, 1918, as 
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shown in its books, of $3,531,630.25, is correct; that 
the relator is entitled to an allowance for depre¬ 
ciation of its depreciable assets as contended for 
in its foregoing and annexed petition and jin Ex¬ 
hibits Nos. 1 and 2 thereto; and that the relator 
be afforded the benefits of sections 327 and 328 of 
the revenue acts of 1918 and 1921, with a ^com¬ 
putation in accordance with rule 50 of the Respon¬ 
dent board .’ 9 (Rec. p. 8) j 

It is thus evident that the statement at page 17, that 
“the prayer of the petition is that the appellant be re¬ 
quired to afford the appellee ‘the benefit of Sections 
327 and 328 of the Revenue Acts of 1918 and 1921’ is 
misleading and incorrect.” The prayer just quoted in¬ 
volved far more than the benefit of the special Assess¬ 
ment sections of the statute. 

The petitions before the appellant stated aS error 
relied upon “failure of the Commissioner of Internal 
Revenue to afford the petitioner the benefit of Sections 
327 and 328 of the Revenue Acts of 1918 and 1921” 
(Rec. pp. 10, 27) and among the facts upon which it 
therein relied, were the following: 

“Because of the method of financing thA peti¬ 
tioner at the time of its organization, as evidenced 
by the issue of bonds for the tangible assets and 
the issue of stock for the intangible assets ac¬ 
quired, the petitioner is placed at a disadvantage, 
from a tax standpoint, as compared with repre¬ 
sentative concerns engaged in a like, or similar, 
business.” (Rec., pp. 12, 27.) 

“During the taxable period January 1, 1^18, to 
February 28,1921, the petitioner operated its busi¬ 
ness very extensively on borrowed capital.”! (Rec., 
pp. 12, 27.) 

“The value of the tangible assets of the peti- 
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tioner as at the date of organization was under¬ 
stated in its books, thereby reflecting less invested 
capital, and placing the petitioner at a disadvan¬ 
tage from a tax standpoint, as compared with rep¬ 
resentative concerns engaged in a like, or similar, 
business.” (Rec., pp. 12, 27.) 

‘ ‘ The percentage of excess and war profits taxes 
to net taxable income determined by the Commis¬ 
sioner of Internal Revenue to be due from the 
petitioner for the taxable period herein involved 
is greater than the percentage of such taxes to net 
taxable income for the same period as determined 
by the Commissioner of Internal Revenue to be 
due from representative concerns engaged in a 
like, or similar, business.’ , (Rec. pp. 12-27.) 

The petitions before the appellant, therefore, clearly 
brought the case within the express terms of Section 
327c of the statute, Sections 327 and 328 being set out 
at length at pp. 17-19 of the appellant’s brief. 

It is accordingly evident that appellant’s statement 
at pp. 19-20, that there is no averment in the petition 
bringing the case within the provisions of Section 327 
is contrary to the fact. Instead of there being “not a 
single fact averred or set out in the petitions” for 
redetermination upon which a judgment by default ap¬ 
plying the provisions of Section 328 could be made to 
rest, ample facts are set out, as already quoted, supra 
pp. 30-2; that the granting of appellee’s third prayer 
only requires that it “be afforded the benefits of Sec 
tion 327 and 328 of the Revenue Acts of 1918 and 1921. 
with a recomputation in accordance with rule 50 of the 
respondent board.” If there were not sufficient facts 
to support this order, then it would be impossible for 
the appellant to comply with it, and the loss would 
be that of the appellee. The order only requires that 
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it be given the benefit of those sections, which of course 
means on the grounds set out in the petition before the 
appellant. Consequently, even if appellant’s conten¬ 
tion were correct that no grounds are set out, thej error 
in that regard would be harmless as no relief! could 
be afforded under it. 

The appellant concludes this branch of the cash with 
the statement at p. 21 that there are no avermehts of 
fact contained in the petition for mandamus with re¬ 
spect to special assessment. It completely ignores all 
of the averments of paragraph 14 of that petition. 
(Rec. pp. 5-6.) 


THE APPELLANT’S SECOND POINT, j 

11 May an executive agency such as the Bob,rd of 
Tax Appeals suspend or waive any of its rides of 
procedure adopted by it for the orderly, conveni¬ 
ent and efficient transaction of the business com¬ 
ing before it when no property right or any other 
substantial right whatever has been or cam be ad¬ 
versely effected by such suspension?” 


The property right. The appellant at pp.| 21-2 
rather limits the property feature to one of a j 4 rule 
about which property rights have grown.” We aife not 
dealing at all with any question of rules of property, 
that is to say rules of law by which the righ| and 
title to property have become settled, nor doejs the 
appellant cite any authority in support of its! curt 
‘‘property right” assertion. Indeed, none c^n be 
found. What we are really concerned with is aj rule 
promulgated by an executive agency pursuant to ex¬ 
press statutory authority, the principle involved jDeing 
one of rigid application regardless of any such con¬ 
sideration, and even were the rule of law now tender 
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consideration so qualified, the qualification does not 
exist here. If the right to be relieved of a half a 
million dollar tax claim is not a property right, what 
may it be termed? Indeed, in the sixteenth paragraph 
of its petition for mandamus (Rec. p. 6), the appellee 
alleged “that to formally prove the subject matter of 
its said petition in detail would consume an immense 
amount of time, probably several months, and would 
be most expensive for the relator and the Commis¬ 
sioner of Internal Revenue as well, and in the light of 
the foregoing it is not only unnecessary but improper 
to require it to make such proof.’’ The facts stated 
are not denied by the appellant in its return to the 
rule. (Rec. p. 98.) Accordingly, they stand confessed 
on this record under the provision of Law and Equity 
Rules No. 29 of the lower court: “averments other 
than of value or amount of damages, if not denied, 
shall be deemed confessed.” Will the appellant also 
contend that the Commissioner is not bound by this 
rule of court ? 

The Board's superiority to Courts of general juris¬ 
diction. At p. 22, the appellant asserts that whatever 
may be deemed to be the weight of authority as to the 
power of courts to suspend their rules of practice and 
procedure and waive the strict and exact letter thereof, 
that cannot affect the case at bar for the appellant is 
an ‘executive, agency,’ ” (Rec., p. 22), entirely over¬ 
looking the fact that the doctrine that rules of prac¬ 
tice and procedure promulgated pursuant to express 
statutory authority have the same force and effect as 
the authorizing statute has been applied not only to 
courts of general and unlimited as well as to those of 
limited and special jurisdiction, but also to orders of 
the United States War Department (Givens v. Zerbst, 
255 U. S. 11, post p. 145), and rules of the General 
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Land Office (West v. United States, 30 Fed. (2) 739, 
post, p. 127; Caha v. United States, 152 U. S. 2lk, post, 
p. 114), in which, last mentioned case the doctrine was 
declared to apply to all governmental departments. 

Indeed, creatures of statute are generally lindited to 
the express authority conferred by the statute of their 
creation, and certainly are never permitted to go be¬ 
yond such as is necessarily implied therefrom. 'Courts 
of general jurisdiction, on the other hand, are inher¬ 
ently vested with certain discretionary authority and 
powers, which are not conferred by implication upon 
either executive agencies or courts of specijal and 
limited jurisdiction. No discretion is vested i in the 
appellant, either expressly or by necessary implica¬ 
tion, with respect to the subject matter now under con¬ 
sideration, post, pp. 114 et seq. 

In this connection appellant also makes reference to 
its own decision at pp. 82-8 of the Record. We discuss 
both the majority and minority opinions in the Ad¬ 
denda, post, pp. 132, 142. 

The contention as to decree pro confesso. The fact 
that in equity a decree pro confesso will be sqt aside 
at any time and even a final decree thereupon jwill be 
vacated and the defendant permitted to answer^ as as¬ 
serted at pp. 22-3, is utterly beside the question, be¬ 
cause the propositions stated even in the language in 
which they are advanced by the appellant are subject to 
the qualification that there must be a proper showing 
to obtain such relief. What is a proper showing is con¬ 
sidered, post p. 178. No showing whatever hgs been 
made here, even if a showing would suffice with respect 
to an executive agency as distinguished from a court, 
which we emphatically deny. Note the very general 
character of the alleged answers. (Rec., pp. 73-4.) 
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Court rules v. Board rules. At pp. 23-4, the appel¬ 
lant expresses the view that the only purpose of court 
rules per se is to insure “orderly procedure with the 
object of a speedy trial and prompt disposition of 
causes,’’ apd intimates though lacking the hardihood 
to directly argue, that because Judge Korner testified 
that appeals are docketed by number in the order of 
filing and are heard in that order, the reason for court 
rules does not apply and consequently the status of 
them is inapplicable. The logical result of this line of 
reasoning, however, is that the Board rules are alto¬ 
gether unnecessary and therefore should be ignored. 
Indeed if one rule may be ignored, why not all of them? 
Certainly, such casual suggestions as these cannot be 
operative and effective to wholly destroy the binding 
effect of the numerous decisions of this court reviewed, 
post. pp. 114 et seq. 

Judge Korner’s statements at p. 103 of the Record 
were purely voluntary, and we are not here concerned 
at all with the question of the order in which cases are 
calendared for hearing. It is noteworthy, however, 
that the Judge did say, quoting the appellant’s lan¬ 
guage at p. 23, “that it was important to the orderly 
intelligent handling of appeals to have answers care¬ 
fully prepared.” 

If, as Judge Korner stated, it is important to the 
orderly, intelligent handling of appeals to have an¬ 
swers carefully prepared, it is certainly important to 
have answers filed, and from the practical point of view 
at least the appellant’s labored argument to the effect 
that the Commissioner is entitled to be heard whether 
he answers or not falls of its own weight. However, 
what Judge Korner did say in this connection was that 
“the Board had been finding fault with his (the Com- 
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missioner’s) office for entering general denials cpr filing 
answers of a most general nature, which added to the 
burdens of the Board and the trial members jmd the 
taxpayer, without, any good reason that the! Board 
could see, and the Board had pressed the General 
Counsel’s office to be more specific in its answers, ad¬ 
mit such things as might be properly admitted, and 
save time” (Bee. p. 103), yet a more genera) denial 
than that contained in the answers claimed to have 
been filed (supra p. 113) can hardly be iifiagined 
(Bee. pp. 73-4), even though these so-called answers 
were not tendered until March 18th, 1927, despite the 
fact that they were due on December 18th, 192^. Such 
documents as these could certainly have been prepared 
within the time prescribed by the rules, and most as¬ 
suredly they do not meet the purposes of the Soard in 
making them pro forma as outlined by Judge Koerner 
at p. 103. ! 

Appellee's Injury. The statement at pp. 2&-4 that 
the appellee suffered no injury from the grafting of 
the extension, and that there is no averment of ^ny such 
injury in the petition for mandamus is entirely con¬ 
trary to the fact. Four days prior to the grafting of 
such extension, the appellee became entitled to a judg¬ 
ment by default. This was a vested right, post\ p. 
it certainly was an injury to attempt to deprive it of 
this right. See, also, supra p. 15. 

The Appellant's Rule No. 20. At p. 24, thjs appel¬ 
lant attempts to argue that, under the term$ of its 
Buie 20, it assumed to order the extension of time of 
its own motion. 

Evidently endeavoring to bring the case within the 
language of several of the decisions to the effect that 
Courts of general jurisdiction may reserve a discre- 
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tionary power and then act upon it, notably in the 
Gildersleeve case 174 U. S. 603, post p. 115, which is 
so much criticized in the appellant's majority opinion, 
(Rec., p. 87, post p. 134) “as no discretionary power 
was reserved to the trial judge he could not dispense 
with this rule of Court” supra p. 115, the majority 
opinion further says: 

“The Board has expressly reserved to itself by 
Rule 20 the right to grant extensions of time. This 
rule reads: 

“ ‘Continuances, extensions of time (except for 
the filing of the petition), and adjournments may 
be ordered by the Board on its own motion or may 
be granted by it in its discretion on motion of 
either party filed in writing and showing good and 
sufficient cause therefor.’ ” (Rec., p. 88.) 

Of course, this position is utterly fallacious. 

As stated in the minority opinions: 

“The answer was not filed in time and no mo¬ 
tion about it was timely made or embodied the re¬ 
quired good cause. Hence, there was no answer.” 
(Judge Sternhagen.) (Rec., p. 90.) 

“The opinion in the instant case quotes our rule 
which provides that continuances, etc., may be or¬ 
dered by the Board on its own motion or mav be 
granted by it in its discretion on the motion of 
either party filed in writing and showing good and 
sufficient cause therefor. It then holds that the 
omission to incorporate in the motion a showing 
of good and sufficient cause may be supplied long 
after the order was made. No reason is given for 
this conclusion and it is believed that none can be 
given. In so holding the Board is not exercising 
its discretion, but is in fact ignoring the clear pro¬ 
vision of the rule. ” (Judge Green.) (Rec., p. 91.) 


4 4 Even if the member who extended the tinfie had 
the right to exercise his discretion, no reasons for 
an extension of time within which to answe^ were 
advanced for his consideration and his actidn was 
arbitrary, without authority of law, an abfise of 
discretion and therefore erroneous. The j order 
granting an extension of time within which ito an¬ 
swer, in my opinion, should be set aside.” (jJudge 
Murdock.) (Rec., p. 92.) 


But, were it otherwise, the rule does not attempt to 
leserve any power to revive a right which isj dead. 
Rule 20 permits the Board to grant continuances, ex¬ 
tensions of time and adjournments on its own motion, 
but this was not done here; or they may be grafted by 
the Board in its discretion on motion of eitherj party 
filed in writing and showing good and sufficient} cause 
therefor. No one can continue or extend a time dr any- 
thing else which has ceased to exist, and had \t been 
the intention of the Board in drafting its Ruld 20 to 
assume to reserve such power this could havC been 
done, if at all, only by language expressly to that| effect. 
No such language is found in Rule 20 or in an^ other 
part of the rules. 

But no attempt was made to extend the time on the 
motion of the Board. A formal, thought insufficient, 
motion was filed by the Commissioner. This jmotion 
was acted upon, and it was acted upon byj being 
4 4 granted.” 

The Board, therefore, in so far as it acted,at all, 
acted on the motion of the Commissioner, and <|iid not 
act 44 on its own motion.” 

Accordingly, we cannot possibly consider this motion 
in any aspect other than as one made by the Commis¬ 
sioner, and acted upon solely as such. An application 
actually made by the Commissioner and 44 granted” 
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by the Board certainly is not “ordered by the Board 
on its own motion/ ’ At all events, the Board has no 
greater power to order an extension of time on its own 
motion after the time has expired than to grant an ap¬ 
plication therefor by one of the parties in the same 
situation. 

The Case of Weaver v. Blair, 19 Fed. {2d) 16: 

The appellant discusses this case at pp. 24-7. True, 
the Circuit Court of Appeals for the Third Circuit in 
that case declared that the rule requiring the payment 
of a $10 docket fee is “not jurisdictional, but incidental 
and procedural.” In that case, the taxpayer belatedly 
paid the docket fee. It is either distinguishable from 
the array of authority, hereinafter reviewed, post pp. 

, or in conflict therewith, and in either event can¬ 
not affect the result here. We believe it to be readilv 

• 

distinguishable on the ground that by filing the petition 
in time the taxpayer had done something, and there was 
something to amend, bringing the case within the dis¬ 
tinction recognized in re: Hitchcock, 47 App. D. C. 
251, where the Court said: 

“If the appellant had done something, though 
imperfectly, in the way of perfecting his appeal, 
he might have come within the decision in Alaska 
Coal Min. Co. v. Keating, 53 C. C. A. 655, 116 Fed. 
516, strongly relied upon by him, but he did not.” 

See also: 

Seaboard Air Line By. v. Renn, 241 U. S. 290, 
293; 

Neubeck v. Lynch, 37 App. D. C. 576, 578-9; 

Texas & Pacific Railwav Co. v. Cox, 145 U. S. 

593 , 604 ; 


i 
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Fidelity & Trust Co. v. Dubois Electric do., 253 
U. S. 212, 216; j 

Beasley v. Baltimore & Potomac R. R. Co., 27 
App. D. C. 595, 598. j 

Indeed, the decision in the Weaver case h^is been 
distinguished by the Court which rendered it. j In the 
later case of The Ruth, 20 F. (2) 314, 316, thati Court, 
in terms, explains and limits the Weaver case to the 
principle that “when applied for within the statutory 
period the law is satisfied and the right to appeal sub¬ 
sequently allowed is established, ” thus bringing the 
case within the principle of In Re Hitchcock justj stated. 
The application for the extension of time here was not 
made within the rule period, and as the rule has the 
same force and effect as the statute authorising it 
(supra, pp. 9, 12), was not made within the statutory 
period, and the Weaver case is without application. 

We believe we have thoroughly distinguished the 
Weaver case from the present, but if not, we leave the 
appellant to distinguish it from the decision pf this 
Court in Lewis-Hall Iron Works v. Blair, 57 App. 
D. C. 364, decided after the Weaver case and| which 
is expressly referred to in that opinion. See supra, 
p. 17. I 

Certainly, if it can be seriously contended that our 
position here amounts in any sense to “placipg the 
rule to the forefront of the statute ,’’ as the appellant 
asserts in its majority opinion (Rec. p. 88), it is difficult 
to imagine a situation more clearly demonstrating that 
result than the Lewis-Hall case. That decision was 
rendered in favor of the Board, and therefore of 
course it makes no complaint of the same, but whether 
that decision places the rule to the forefront ;of the 
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statute or not it is binding upon this Court and is con¬ 
clusive of this case. 

On the specific question now before us, Judge Green, 
in his dissenting opinion, says: 

“In the opinion the following is quoted from 
section 907; ‘Notice and opportunity to be heard 
shall be given the taxpayer and the Commissioner’ 
and the decisions in cases of Weaver v. Blair, 19 
Fed. (2d) 16, and Reliance Manufacturing Co. v. 
Blair, 19 Fed. (2) 780, are cited apparently for 
the proposition that the Commissioner has a right 
to be heard regardless of whether he has filed an 
answer. The cited cases do not so hold. All that 
either party is entitled to is a right to be heard in 
the manner prescribed by the statute and such 
rules as the Board itself may legally prescribe in 
accordance with the right vested in it by statute, 
and it is not here contended that the Board’s rule 
is illegal or invalid.” (Rec. p. 91) 

This language, we submit, is unanswerable. 

The Humboldt Case: 

At page 27, the Board cites the case of Interstate 
Commerce Commission v. Humboldt Steamship Co., 
224 IT. S. 474, 484, as authority for the proposition that 
the discharge by the Board of its statutory duties in¬ 
volves the exercise of judgment and discretion, and 
therefore it can not be controlled bv mandamus. The 

9 / 

Humboldt case is an unhappy citation for the Board. 
Mandamus was granted in that case, and the Court 
declared that while there may be jurisdiction in a body 
to determine whether it has jurisdiction, that doctrine 
can not be applied to an administrative body, whose 
“functions are defined, and, in the main explicitly di- 


rected by the act creating it” as the Interstate Com¬ 
merce Commission. Surely, no one will seriously con¬ 
tend that the Board of Tax Appeals possesses any 
greater discretionary powers than the Interstat^ Com¬ 
merce Commission, if indeed so much. See post , p. 
100 . | 

The Williamsport Wire Rope Company case: j 

The excerpt from Williamsport Wire Rope Co. v. 
United States, 277 U. S. 551, at pp. 27-8, also rather 
strengthens our contentions than the contrary, de¬ 
nominating the Board one of “limited, specialized 
functions,” (pp. 564-5) and emphasizing the adminis¬ 
trative character of the Board, especially when read in 
connection with the following language from pp. 564-5: 

“Its sole function consists in reviewing, on ap¬ 
peal, determinations of the Commissioner j under 
the revenue laws. The fact that the Commissioner 
is a party to all cases before it enables the Board, 
by rules of procedure which it has developed, to 
leave to the Commissioner the initial determina¬ 
tion of many questions requiring the use of facts 
not in the record.” 

Verification of the Original Petitions: At p. 28, the 
Board makes direct reference to the supposed violation 
of its rule No. 5, which is indirectly adverted to on 
page 3 and is quoted on page 11 of its brief, iia that 
the appellee, a corporation, did not personally jverify 
the petitions before the Board. The appellant ^sserts 
that “corporations act by their officers, and an Sofficer 
having personal knowledge of the facts set forth in the 
petitions was the proper person to verify thq peti¬ 
tions.” The appellant evidently desires the deduction 
to be drawn that because the verifications in question 
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were made bv the attorney instead of an officer of the 
corporation, and because the verifications do not state 
in so manv words that the affiant was authorized to 

i 

make them and that he has knowledge of the facts set 
forth, they are insufficient. No authority is cited for 
either proposition, and none can he found. Neverthe¬ 
less, the making of an affidavit is certainly within the 
general authority of an attorney at law. The verifica- 
tions in question read as follows: 

“Raymond F. Garrity, being duly sworn says 
that he is the attorney for the Shults Bread Com- 
pany, the above named petitioner; that he has read 
the foregoing petition, or had the same read to 
him, and is familiar with the statements therein 
contained, and that the facts stated are true, ex¬ 
cept as to those facts stated to be upon informa¬ 
tion and belief, and those facts he believes to be 
true.” 

If Garrity did not have knowledge of the facts and 
yet swore “that the facts stated are true,” he is clear¬ 
ly guilty of perjury and may be prosecuted therefor. 
The verification fully meets the tests proposed by the 
Board, though not incorporated in its rules, and alto¬ 
gether unnecessary. It did not mention the point, in 
its opinion. 

But, bv what right or authority does an officer of a 
corporation act for it in making verification or other¬ 
wise? Solely, by reason of his agency for it. Is not 
an attorney for it as much its agent as is its officer? 
Have not each the same power to make verification 
under a rule requiring neither more or less than that 
“The petition shall be signed by the petitioner or his 
counsel and shall be verified by the petitioner”? Clear¬ 
ly, the distinction here drawn between the petitioner 
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and his counsel relates only to natural persons. A cor¬ 
poration cannot personally verify a petition. >et this 
is what the language of the rule requires. It jis self- 
evident that in drafting this rule corporations were not 
in the contemplation of the appellant; otherwlise, it 
would have used plain and clear language on tjie sub¬ 
ject, such as the provision of equity rule No. 8j of the 
lower Court that “when a corporation is a party, the 
verification may be made by an officer thereof, its agent 
or attorney.” 

The Breitling Case: The appellant concludes its 
argument on this branch of the case with the citation 
at p. 29 of the case of United States v. Breitling, 20 
How. 252, 254, for the proposition “it is always in the 
power of the court to suspend its own rules orj to ex¬ 
cept a particular case from its operation, whenever the 
purposes of justice require it,” and the appellant re¬ 
marks that it is all the more true that an executive 
board may do so. We respectfully submit, jin the 
first place, that even though the excerpt quoted from 
the Breitling case did correctly state the law bn the 
subject, it would not be applicable to an executive 
agency of limited and special jurisdiction, and also 
that the language quoted is in conflict with the uniform 
ruling of this Court, and of the Supreme Court jof the 
United States. (supra pp. 9, 12, post p. 114). j 

However, not only was the Breitling case a ense of 
inherent authority, but one falling within the fettled 
exception to the general rule pointed out in District of 
Columbia v. Blackman, 32 App. D. C. 32, 37, whelre the 
appellant has done all he can to comply with tile rule 
by filing the bill of exceptions in time and the kctual 
signing thereof is delayed by the Court itself whether 
for its own convenience or otherwise. 
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Not only was the Breitling case not one of rules pro¬ 
mulgated by express statutory authority as here, but if 
it be given i the effect contended for by the appellant 
that decision is overruled bv later cases in the same 
court with which it is in conflict. (Givens v. Zerbst, 255 
U. S. 11, IS; Rio Grande Irrigation Co. v. Gildersleeve, 
174 U. S. 603, 608; Calia v. United States, 152 U. S. 211, 
222; United States v. Freemont, 59 U. S. 30; United 
States v. Pacheo, 63 U. S. 225; United States v. Gomez, 
64 U. S. 326 ; United States v. Atherton, 102 U. S. 372; 
and United States v. Ames, 99 U. S. 35). Furthermore, 
it goes “to the extreme verge of the law,” as said in 
Muller v. Fillers, 91 U. S. 249: 

“This case differs very materially from that of 
United States v. Breitling, 20 How. 253. There the 
bill of exceptions was prepared during the term, 
and presented to the court for allowance four days 
before the adjournment. It was handed back to 
the attorney presenting it, three days before the 
adjournment, with request that he submit it to the 
opposing counsel. Delay occurred, and the signa¬ 
ture was not actually affixed until after the term. 
Under the special circumstances of that case, the 
signature, after the term, was recognized as 
proper. The particular grounds for this ruling 
are not stated; but it was probably for the reason, 
that, upon the facts stated, the consent to further 
time beyond the term for the settling of the ex¬ 
ceptions might fairly be presumed. That case 
went to the extreme verge of the law upon this 
question of practice, and we are not inclined to 
extend its operation.” 

THE APPELLANT’S THIRD POINT. 

"Can the courts , by writ of mandamus , compel an 
executive agency to act in any particular manner in a 
matter confided to the judgment and discretion of such 
executive bodyV’ 


SG6 l 

Work v. United States, 54 App. D. Cj 84, 87, 
post p. 55; 

Work v. United States, 262 U. S. 200, pobt p. 55; 

Work v. Hosier, 261 U. S. 352, post p. 55; 

Work v. Hives, 267 U. S. 175, post p. 52j; 

Roberts v. United States, 176 U. S. 221j post p. 
54; | 

United States v. Fall, 51 App. D. C. 171, post 

p. 00; 

Blair v. United States, 55 App. D. C. 3p9, post 
p. 55; 

United States v. Brownlow, 45 App. D.j C. 412, 
post p. 91; 

United States v. West, 30 F. (2d) 742,j post p. 
57 * 

McCarl v. United States, 30 F. (2d) 501, post 
p. 56; 

United States v. Lane, 49 App. D. C. 234, 236, 
post p. 56. 

Nothing need be added to what has already beien said, 
supra, p. 33, with respect to the so-called pjroperty 
rights contention advanced at p. 29. The doctrine rule 
of property sought to be invoked has no application to 
such a situation. The rule is not one upon which sales 
or purchases of property or contracts respecting such 
rights could be based. 

The statements at pp. 29-30, that appellant’s decision 
on the motion for judgment by default was rendered 
4 4 in due exercise of its official judgment and discretion 
there can be no question,” that 44 the appellant had un¬ 
doubted authority to hear and decide the questions 
raised by the appellee in its motions,” and 44 tjiat the 
appellant fairly exercised such authority is ^mptly 
demonstrated by the record” are all without justifica¬ 
tion, foundation or excuse. There was no ropm for 
the exercise of judgment or discretion. Indeed, were 
the case one in which the appellant possessed disbretion 
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or the right to exercise judgment, its decision is so 
palpably arbitrary and in the teeth of the appel¬ 
lant’s own rules as to constitute a clear and plain abuse 
of discretion. 

At page 30, the appellant does correctly state our 
position, namely: the appellant was without power or 
authority to place upon its own rules a construction of 
which their language does not admit, and the decision 
of the appellant on the appellee’s motions was and is 
of no effect whatever. 

Decatur v. Paulding, 14 Pet. 497, cited at p. 30, was a 
case unquestionably involving the exercise of discre¬ 
tion. 

In the course of its labored argument in this connec¬ 
tion, appellant], whether wittingly or unwittingly, de¬ 
stroys whatever other force the same might possess in 
the concession at page 30 that there was no attempt 
even by the Board to either interpret or apply its rules 
but rather to distort and twist its action in an endeavor 
to claim that it was making an interpretation and ap¬ 
plication of the same, for it says 4 ‘the appellee differs 
from the conclusion reached by the appellant of its 
power and authority to apply its own rules of pro¬ 
cedure by suspending or waiving the strict applica¬ 
tion thereof. 9r Since when has a suspension or waiver 
of a rule constituted an application of it ? That the ap¬ 
pellant possesses no authority whatever to suspend or 
waive its rules is amply demonstrated by the many 
cases on that point reviewed, post p. 114, and this is 
really the nub of the entire controversy here. Every 
other proposition advanced by us only emphasizes this 
one. 

Of course, it is perfectly true as contended at page 
31, that “mandamus is never issued where contro¬ 
verted questions have been determined by an executive 
officer or body charged with the quasi-judicial duty to 
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decide such questions,’’ but no such situation exists 
here, and the cases of Decatur v. Paulding, 14 I^et. 497, 
cited at p. 30, and Garrick v. Lamar, 116 U.jS. 423, 
426, cited at p. 31, as well as The Secretary v. jMcGrar- 
ralian, 9 Wall. 298, 312, cited at p. 31, were both cases 
unquestionably involving the exercise of discretion. 

At pp. 31-2, the Board quotes from the case of Sey¬ 
mour v. State of South Carolina, 2 App. D. C. 2|40, dis¬ 
tinguishing between ministerial and judicial official 
acts. The definition of ministerial acts, as quoted by 
the Board in that excerpt, exactly fits the present case, 
namelv: 

“Where the law commands the doing ofja spe¬ 
cific thing and charges the officer with its [execu¬ 
tion, in terms so plain and certain as to lqave to 
him no reasonable alternative but obedience, the 
act may be said to be ministerial simply.’’ \ 

\ 

Does not the Board’s Rule No. 14 require the Com¬ 
missioner, if he wishes to answer at all, to do so within 
sixty days after service upon him of a copy of th<^ peti¬ 
tion, or else to lose that right entirely; and does npt the 
Board’s Rule No. 20 require any application for exten¬ 
sion of time to be made while the time is still current 
and to contain a showing of good and sufficient qause 
therefor, all “in terms so plain and certain as to leave 
no reasonable alternative” as to the meaning ojf the 
rules t | 

Appellant is equally bad as a prophet as it is a 'brief 
writer. We shall not, as it predicts at p. 32, discuss 
the evidence adduced before it to account for or excuse 
the Commissioner’s delay in filing the motions for ex¬ 
tension of time or the sufficiency thereof. It declares 
that this evidence was addressed to its judgmentj and 
discretion, and asserts it can not matter whether! this 


i 
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Court should consider that if the subject had been pre¬ 
sented to it for a determination it would have held the 
reasons assigned for granting the motions insufficient, 
and no proper showing made. This Court cannot pos¬ 
sibly do anything else, on the present question under 
its own decisions but declare that no showing at all, 
whether proper or improper, has been made of any 
reason which will lawfully account for or excuse the 
delay. Accordingly, it must of necessity determine that 
the motions were insufficient. Such determination can 
only be based upon the legal enunciation so frequently 
made in its own decisions. Consequently, it does mat¬ 
ter, for those decisions are just as much binding upon 
appellant as they are upon this Court. 

Also at p. 32 in the same connection, the appellant 
further asserts that it had before it conflicting evi¬ 
dence and in reaching its decision it was required to 
exercise judgment and discretion in the performance 
of a quasi judicial function. But for the reason just 
stated there was no judgment or discretion for it to 
exercise. 

'While it is perfectly true that the evidence thus re¬ 
ferred to did present certain controverted questions of 
fact, they were all collateral to the inquiry. Not a 
word of testimony was offered in the shape of affidavits 
or otherwise which could account for or could excuse 
the delay in filing such motions, or supply the insuf¬ 
ficiency therein. Concededly, the motions were not filed 
in time, stated no cause therefor, and even if an excuse 
for delay was sufficient, which under the authorities 
we deny, no such excuse was shown, or anything more 
than that the motions were signed on or before De¬ 
cember 18th, which was the last day for filing them, 
but were not filed until two days later, with no sug- 
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gestion even as to why they were not filed on the 18th 
or prepared earlier. The delay is wholly unaccounted 
for, the motions themselves were entirely insufficient, 
and the member of the Board who assumed to act on 
December 22, had no authority to do so even had the 
time still been then current. The facts upon jwhicli 
these propositions are predicated are admitted. Ex¬ 
traneous and collateral matters were injected into the 
Record by the Commissioner, and the appellee consid¬ 
ered itself under obligation to take issue with tlje col¬ 
lateral and extraneous assertions of the Commissioner 
to the extent that they were not in accord with the 
facts; by so doing it did not raise a controverted! issue 
for decision by the appellant upon any point germane 
to the controversy. Accordingly, even had the Board 
been possessed of the wide discretionary powers of 
courts of general jurisdiction, it would have ^iad a 
mere ministerial duty to perform in granting tlie ap¬ 
pellee's motions. Indeed, had there been anything ger¬ 
mane to the issues in the testimony, the decision as¬ 
sumed by the Board to be made, even had it possessed 
such unlimited discretionary power, would have been a 
plain and clear abuse of discretion, readily remediable 
by mandamus, however unlimited may have beejn the 
discretionary powers of the Board. 

The reasons assigned “clearly do not relieve the 
case of the difficulty” and the rules can not “be dis- 

* . i 

pensed with upon any and all occasions when circum¬ 
stances might show a possible hardship to the b ar ty 
who had failed to observe the requirements of the 
rules, whether such failure be occasioned by mistake, 
oversight or otherwise.” District of Columbia v. Both, 
18 App. D. C. 547, post , p. 118. 

At page 33, the Board asserts that we complain that 
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no assignment of these cases was made to any division 
of the Board 4 ‘in writing and formally. 7 ’ The appel¬ 
lant evidently misunderstands our position. It is, as 
stated by the appellant’s own Clerk, supra, p. 20, that 
there was no assignment of any kind, formal or infor¬ 
mal, for any business before the Board for the week 
of December 20, 1926. This is as far as it is necessary 
for us to go to demonstrate that our position here, as 
stated before the Board, is perfectly sound. But we 
would not be in error if we further contended that ex¬ 
ecutive agencies, as well as Courts, must proceed in 
some regular way, and by some record disclosing their 
actions, not leaving them to rest in the mere memory 
of individuals. 

At page 33, the Board says “the argument that the 
sixty day provision of the statute for filing a petition 
for redetermination and that of the appellant’s rules 
of procedure for answer are of equal force and effect 
is so without merit as to require no answer. It is per¬ 
fectly apparent that the statutory requirement is juris¬ 
dictional; the rules cannot be.” No answer is attempted 
for the simple reason that none can be made. The Su¬ 
preme Court of the United States and this Court have 
spoken too decisively and frequently on the subject, 
and to the contrary of the Board’s contention. Post 
p. 114. 

Decatur v. Paulding, 14 Pet. 497, 515, was a clear 
case of discretion, as were the cases of Riverside Oil 
Company v. Hitchcock, 190 U. S. 316, and Ness v. 
Fisher, 223 U. S. 683, which are reviewed at pp. 33-8. 
These were all cases in which the language involved 
was opened to more than one construction. 

The case of Work v. Rives, 267 U. S. 175, reviewed 
at pp. 39-40, supports the appellee rather than the ap- 
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pellant, the Court declaring that the rule contended for 

by the appellant, does not apply where the question is 

‘‘the construction of the particular statute,” or |vhere 

the language is so “clear and positive” as not t^> give 

the executive officer anv “discretion finallv to construe 

•/ * 

it.” Indeed, in the excerpt from the Rives eaise, as 
quoted by the appellant at p. 39, the principle Relied 
upon by it was in terms limited to cases in which “the 
statute intended to vest in the Secretarv the discretion 

*' i 

to construe the land laws and make such rulings,!” and 
the same excerpt, as it appears at p. 40, cites many 
cases holding that where “all the conditions have been 
fulfilled upon which the relator in the mandamu|s was 
entitled to call upon the officer to do an act beneficial 
to the relator,” such act is a mere ministerial oiie and 
can be compelled by mandamus. These two rul$s are 
elementary and fully recognized by us. Certainly, 
there is no indication here of any statutory intention 
to vest in the appellant the discretion to so construe its 
own rules as to give to them a meaning of which cjearly 
and unquestionably they are not susceptible. Equally 
certain is it that all the conditions had been fulfilled 
upon which the appellee was entitled to call updn the 
appellant to enter a judgment by default against the 
Commissioner, and that the act of so doing was there¬ 
fore a mere ministerial duty within the language j)f the 
Rives case. Indeed, that case further limits the doc¬ 
trine contended for by the appellant to cases in Which 
there is a total absence of anything to show th&t the 
action so to be controlled by mandamus was capricious 
or arbitrary, while here the action of the appellant is 
clearly and unquestionably of the most arbitrary and 
capricious sort. 

The case of Dunkley v. Ewing, 42 App. D. C. 1^6, re¬ 
viewed at pp. 41-2, adds nothing to the foregoing^ 
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The cases just considered are all cited by the appel¬ 
lant for the proposition that the construction of stat¬ 
utes is part of the official discretion of executive officers 
which cannot be controlled by mandamus. The inap¬ 
plicability of these cases is perhaps best demonstrated 
by the following excerpt from Roberts v. United States, 
176 U. S. 221, 231: 


‘‘Unless the writ of mandamus is to become 
practicajly valueless, and is to be refused even 
where a public officer is commanded to do a par¬ 
ticular act by virtue of a particular statute, this 
writ should be granted. Everv statute to some ex- 
tent requires construction by the public officer 
whose duties may be defined therein. Such officer 
must read the law, and he must therefore, in a cer¬ 
tain sense, construe it, in order to form a judg¬ 
ment from its language what duty he is directed 
by the statute to perform. But that does not nec¬ 
essarily and in all cases make the duty of the of¬ 
ficer anything other than a purely ministerial one. 
If the law direct him to perform an act in regard 
to which no discretion is committed to him, and 
which, upon the facts existing, he is bound to per¬ 
form, then that act is ministerial, although depend¬ 
ing upon a statute which requires, in some degree, 
a construction of its language by the officer. Un¬ 
less this be so, the value of this writ is very greatly 
impaired. Every executive officer whose duty is 
plainly devolved upon him by statute might refuse 
to perform it, and when his refusal is brought be¬ 
fore the court he might successfully plead that the 
performance of the duty involved the construction 
of a statute by him, and therefore it was not min¬ 
isterial, and the court would on that account be 
powerless to give relief. Such a limitation of the 
powers of the court, we think, would be most unfor¬ 
tunate, as it would relieve from judicial supervi¬ 
sion all executive officers in the performance of 
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their duties, whenever they should plead that the 
duty required of them arose upon the construc¬ 
tion of a statute, no matter how plain its language, 
nor how plainly they violated their duty in refus¬ 
ing to perform the act required.” 

j 

Xo language could be more apposite to the present 
case. 

. . ! 

This case has been followed by a long line of deci¬ 
sions, the latest of which seem to be United sjtates v. 
Fall, 51 App. D. C. 171,175, affirmed in Work v.j United 
States, 262 U. S. 200, 20S, and United States i West, 
.‘>0 Fed. 2d, 742, 747, in which last mentioned opinions 
of this Court and the Supreme Court of the United 
States both quote approvingly the foregoing language 
from the Roberts case. 

In Blair v. United States, 55 App. D. C. 359, 361, the 
Court said: 


“The duty imposed upon the respondent, ac¬ 
cording to the conceded facts in the case, was man¬ 
datory, not discretionary; the language of the stat¬ 
ute is ‘the amount of the excess shall be credited’; 
the courts therefore have jurisdiction to determine 
the correct construction of the statute and to com¬ 
pel the respondent to proceed accordingly.! (Cita¬ 
tions.) ” 

In Work v. United States, 54 App. D. C. 84. 87, the 
court, citing Work v. Mosier, 261 U. S. 352, said: 

“There the question was as to whether or not, 
under a statute, bonuses paid for oil Iannis were 
distributable as rents or as royalties. The re¬ 
lators alleged that the Secretary had placed a 
wrong construction upon the statute. The Court 
said that the determination of the question! was not 
‘ a matter of discretionary construction by the Sec- 
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retarv,’ but was a matter ‘determinable in court 
at the instance of the beneficiaries as of right. ’ So 
here the question as to whether or not money paid 
for manganese lands comes within the purview of 
the statute is a matter of statutory construction, 
not finally intrusted to the discretion of the Secre¬ 
tary, but determinable in court at the instance of 
the claimant. This case was followed in Work v. 
United States, on the relation of McAlester-Ed- 
wards Coal Co., 262 U. S. 200, 43 Supt. Ct. 580, 67 
L. Ed. 949, where the Secretary, construing a 
statute, denied the right of the coal company to 
make payments for certain lands and to have a 
patent issued therefor. The Secretary insisted 
that since his construction of the statute had some 
basis therein, it was not reviewable by the courts. 
This court took a different view of the matter 
(277 Fed. 573, 51 App. D. C. 171), and was sus¬ 
tained by the Supreme Court of the United States. 
These decisions represent the latest expression of 
the Supreme Court of the United States on the 
subject, and are binding upon us. ’’ 

In United States, ex rel. MacDonald, et al. v. Lane, 
49 App. D. C. 234, 236, the Court said: 

“It is elementary that mandamus will not lie 
for the correction of error, but inquiry into the 
facts of a given case, for the purpose of ascertain¬ 
ing whether the Secretary was called upon to per¬ 
form a mere ministerial act prescribed by statute, 
or whether in the act complained of he exceeded 
his jurisdiction, is always open to the courts. To 
this extent both investigation of the facts and in¬ 
terpretation of the statute may be necessary .’ 9 


The latest pronouncements of this Court upon the 
point now under consideration will be found in the 
cases of McCarl v. United States, 30 Fed. (2nd) 561, 


-, and United States v. West, 30 Fed. (2 ik}), 742, 

746, both decided January 7, 1929. In those cases the 
appellant sought to invoke the time-worn argument 
now under consideration which in the West ca^e this 
Court denominated “the usual objection presented by 
the Department, namely, the jurisdiction of the! Court 
to compel the Secretary by writ of mandamus tb issue 
a patent.” 

In the McCarl case this Court said: 

“In our opinion the lower court’s judgment was 
not erroneous. It is true that mandamus Will not 
lie to review or control the acts of executive officers 
of the government in respect of matters as to 
which they are vested with discretion, nor caki such 
officers be compelled to act or render a decision in 
any particular way so as to make the writ serve 
the function of an appeal or a writ of errojr. On 
the other hand, the writ may issue to compel such 
officers to perform purely ministerial duties when 
imposed upon them by law. Kendall v. United 
States, ex rel. Stokes, 12 Pet. 524, 9 L. Ed.! 1181. 
In such case the writ will issue, even though the 
refusal of the officer to perform the act is based on 
an erroneous construction by him of the statute. 
Roberts, Treas., v. United States ex rel. Valen¬ 
tine, 176 U. S. 221, 20 S. Ct, 376, 44 L. Ed^ 443; 
McAlester-Edwards Coal Co. v. Fall, 51 App. D. C. 
171, 277 F. 573; affirmed Work v. U. S. ex rel. 
McAlester-Edwards Co., 262 U. S. 200, 43 S. Ct. 
580, 67 L. Ed. 949.” 

I 

i 

In the West case, this Court said: 

l 

“We come now to the usual objection presented 
by the Department, namely, the jurisdiction <j>f the 
court to compel the Secretary, by writ of man¬ 
damus, to issue a patent. In this case the cojirt is 
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not invading the exclusive jurisdiction of the Sec¬ 
retary to determine discretionary questions of 
fact, nor his interpretation of the meaning of a law 
upon which the exercise of his discretion depends. 
In the present case, with the facts conceded, noth¬ 
ing remains to be done bv the Seer eta rv but the 
performance of the mere ministerial act of issuing 
a patent ; and if, as in the present case, the Secre¬ 
tary misinterprets his statutory duties in conform¬ 
ity with the facts, it is well within the power of 
the court to place its interpretation upon the law 
and direct the Secretary to act in accordance there¬ 
with. Perhaps the power of the court in cases of 
this character, to control the acts of an executive 
officer by mandamus, is best expressed in Roberts 
v. United States, 176 U. S. 221, where the court, 
speaking through Mr. Justice Peckham, said: 

“ ‘Unless the writ of mandamus is to become 
practically valueless, and is to be refused even 
where a public officer is commanded to do a par¬ 
ticular act by virtue of a particular statute, this 
writ should be granted. Every statute to some 
extent requires construction by the public officer 
whose duties may be defined therein. Such officer 
must read the law, and he must therefore, in a 
certain sense, construe it, in order to form a judg¬ 
ment from its language what duty he is directed 
by the statute to perform. But that does not neces¬ 
sarily and in all cases make the dutv of the officer 
• • 

anything other than a purely ministerial one. If 
the law direct him to perform an act in regard to 
which no discretion is committed to him, and which, 
upon the facts existing, he is bound to perform, 
then that act is ministerial, although depending 
upon a statute which requires, in some degree, con¬ 
struction of its language by the officer. Unless this 
be so, the value of this writ is very greatly im¬ 
paired. Every executive officer whose duty is 
plainly devolved upon him by statute might refuse 
to perform it, and when his refusal is brought be- 
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fore the court he might successfully plead jthat the 
performance of the duty involved the construction 
of a statute by him, and therefore it was ijiot min¬ 
isterial, and that the court would on that I account 
be powerless to give relief. Such a limitation of 
the powers of the court, we think, would he most 
unfortunate, as it would relieve from judicial su¬ 
pervision all executive officers in the performance 
of their duties, whenever they should pl<£ad that 
the duty required of them arose upon the con¬ 
struction of a statute, no matter how ijlain its 
language, nor how plainly they violated th^ir duty 
in refusing to perform the act required.’ 

44 Coming to the more concrete applicatidn of the 
foregoing rule to the present case, the dourt, in 
Ballinger v. United States ex rel. Frost, 2&L6 U. S. 
240, sustaining an application for a writ |of man¬ 
damus to compel the Secretary of the Inferior to 
deliver a patent to certain Indian landsj quoted 
from leading decisions as follows: 

4 4 4 The execution and delivery of the patent after 
the right to it is complete are the mere ministerial 
acts of the officer charged with that duty. ’ Barney 
v. Dolph, 97 U. S. 652, 656. 


i i 


4 Where the right to a patent has once become 
vested in the purchaser of public lands, it i|s equiv¬ 
alent, so far as the government is concerned, to a 
patent actually issued. The execution and deliv¬ 
ery of the patent after the right to it has become 
complete are the mere ministerial acts of the of- 
cers charged with that duty.’ Simmons y. Wag¬ 
ner, 101 U. S., 260, 261. . j 

4 4 4 No further authority to consider the pat¬ 
entee’s case remains in the land office. No right to 
consider whether he ought in equity, or on new 
information, to have the title or receive the patent. 
There remains the duty, simply ministerial, to de¬ 
liver the patent to the owner—a duty which, within 
all the definitions, can be enforced by the writ of 


i 
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mandamus.’ United States v. Schurz, 102 U. S., 
378, 403. To the same effect are Lane v. Hoglund, 

. 244 U. S. 174; Work v. United States, ex rel. Mc- 
Alester-Edwards Company, 262 U. S. 200. 

“In the present case it is conceded that but for 
the intervention of the Leasing Act appellant 
would be entitled under the law to his patent. In 
this situation, clearly nothing remains for the Sec¬ 
retary but to comply with the law and issue the 
patent; and this may be compelled by a writ of 
mandamus. ‘The rule applicable in such a situa¬ 
tion is that ‘a person who complies with all the 
requisites necessary to entitle him to a patent for 
a particular lot or tract is to be regarded as the 
equitable owner thereof.' ” Payne v. Central 
Pacific Railway Company, 255 U. S., 228, 237.” 

So here, the appellee having complied with all of the 
requisites necessary to entitle it to judgment by default 
against the Commissioner, the latter having failed to 
answer within the time prescribed by the appellant’s 
rules, appellant had the mere ministerial duty to per¬ 
form in granting that judgment. 

THE APPELLANT’S FOURTH POINT. 

“Can the courts by writ of mandamus compel the ap¬ 
pellant to enter a judgment by default against the 
United States when there is no provision in laiv 
for the entry of such judgment?” 

The Status of Federal Courts: 

The Board endeavors, at pp. 43-4, to liken and limit 
the jurisdiction of the lower Court to that of Federal 
Courts in general, overlooking entirelv the much wider 
jurisdiction of our trial Court as one both general and 
Federal in character. As early as Kendall v. United 
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Slates, 12 Pet. 534, 619, the Supreme Court pointed out 
very clearly the distinction, holding that the Supreme 
Court of this District had, while Federal Courts in gen¬ 
eral had not, power or jurisdiction to issue jwrits of 
mandamus. The Kendall case, decided in 1838, has 
been followed uniformly and in innumerable others by 
that Court down to and including the case of jWork v. 
Hives, 267 U. S. 175, 182, decided in 1925, ancj. herein¬ 
before considered, supra, p. 52, and by this Court 
as recently as in January of the present year iri McCarl 
v. United States, 30 Fed. (2d) 561, United ^tates v. 
West, 30 Fed. (2d) 742, supra , pp. 57, 58, and West v. 
United States, 30 Fed. (2d) 739, post, p. 12f7. Cer¬ 
tainly, under our Code, Sections 61, et scq., and 1273, et 
seq., the jurisdiction of the trial Court in that regard 
is no more limited than it was at the time of the Ken¬ 
dall decision. 

At pp. 47-8, the Board cites the Kendall casejand im¬ 
pliedly admits the distinction between the tri^l Court 
and Federal Courts in general, contending however 
that the lower Court can exercise its jurisdiction to 
issue the writ of mandamus only for the performance 
of mere ministerial acts. This is all that wb claim, 
though abuse of a clearly existing discretion brings a 
case within the same rule. We do not admit ^hat the 
Board could exercise any discretion in this c^se. 

The present case comes clearly and fully within the 
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principle of strict limitation to the enforcement of 
mere ministerial acts not involving the necessity of 
taking proofs. When the time to answer expired, the 
right to do so likewise ceased, the appellant had no 
power to extend time, and if it assumed to do so it 
possessed the mere ministerial power to set aside such 
attempted exercise of an usurped non-existenlJ power. 



When the time to answer expired without an answer 
being filed the appellant’s only power in the premises 
was the performance of a ministerial duty of rendering 
a decision in favor of the appellee and against the Com¬ 
missioner. The mere fact that when the appellee called 
upon the appellant to perform this ministerial duty 
the Commissioner filed a so-called motion, injecting ex¬ 
traneous and irrelevant matters into the case bv way of 
an attempt to explain and excuse his default, thereby 
compelling the appellee to take issue with him upon 
the incorrect statements contained in the so-called mo¬ 
tion, did not confer upon the appellant jurisdiction in 
any respect, as we contended before the Board and in 
the trial Court. The parties could not even by their 
express consent give jurisdiction to the appellant. Its 
jurisdiction was limited by the terms of the statutes 
creating it. A fortiori the making of statements by the 
Commissioner in the so-called motion and in the affi¬ 
davits supplementing the same, which constitutes no 
excuse whatever even before a Court of general juris¬ 
diction, can not bring the case within the principle con¬ 
tended for by; the appellant, in the first place because 
the appellant’s jurisdiction being limited and not gen¬ 
eral the principle could in no event apply, and in the 
second place because even were the appellant a Court 
of general and unlimited jurisdiction the overruling of 
the appellee’s motion for judgment on the pretended 
excuse offered bv the Commissioner would constitute 

arbitrary action and abuse of discretion however un- 
* 

limited might be the jurisdiction and discretion of the 
Court or Board taking such action. 

That which is the “act of the will, only, and not of 
the judgment’’ is “such a palpable abuse of discretion” 
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as is controllable by mandamus. 
Ill. 192, 197. 


People v. Brkdy, 268 


See, also: 

Virginia v. Rives, 100 U. S. 313. 

Ex Parte Harding, 219 U. S. 363, po$t,\ip. 97. 
United States v. Custis, 35 App. D. C. 247, 252-3. 
United States v. Hoover, 31 App. D. C. $11, 320. 
People v. Van Cleve, 183 Ill. 330, 332-3. | 

State v. West, 272 Mo. 304, 314. } 

People v. State Racing Commission, 190 N. Y. 
31, 33-4. 

Dental Examiners v. People, 123 Ill. 227j 241. 
People v. Commissioners, 176 111. 576, 581. 
Harwood v. Quinby, 44 la. 385, 393. 

State v. Barnes, 25 Fla. 298, 309. 


The Status of the Appellant: j 

We readilv concede, and have consistentlv contended 
throughout this case, as the appellant asserts \xt page 
44 that there are no presumptions in favor of tlie juris¬ 
diction of the United States courts, and that Federal 
courts being courts of limited jurisdiction the presump¬ 
tion is against their jurisdiction in every stag$ of the 
cause, which principle must operate certainly with 
equal force as to an independent agency in the| execu¬ 
tive branch of the Government, such as the appellant 
here. Under that principle surely the appellant had 
no power to extend the Commissioner’s time, ar^d more 
certainly one member of the appellant during it^ recess 
had no such power under the facts of this cash. See 
the appellant’s own decision in Southern California 
Loan Association, 4 B. T. A. 223, post , p. 65. 

What is the exact status of the appellant! Tjie rev¬ 
enue acts will be read in vain in the effort to find there¬ 
in discretion expressly granted to any extent on the 


i 
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subject matter of the present controversy. We are, of 
necessity, limited to the consideration whether it pos¬ 
sesses any inherent or implied discretion. 

Our question, therefore, involves two branches, the 
first being whether the Board has any judicial attri¬ 
butes at all,.and the second, if so what they are? We 
do not consider the former of any serious import, since 
whether the Board be wholly executive, administrative 
or judicial, or possessed in part of the duties and func¬ 
tions pertaining to one or more of such characters, or 
all of them, the provisions of the Federal Constitution 
as to due process of law and the statutory provisions 
creating the Board, apply with equal force regardless 
of the technical description of its status; nevertheless, 
it clearly and unquestionably possesses certain judicial 
attributes. What they are, and the extent of them, is 
a question of importance here, not that it may increase 
the powers and authority of the Board beyond what 
they would be as a court of unlimited and general jur¬ 
isdiction, but that they may, and we respectfully submit 
do, vitally and essentially restrict and curtail its pow¬ 
ers far below that standard. 

That it is a body of * 4 quasi-judicial nature” has been 
held by the Supreme Court of the United States in 
Goldsmith v.iUnited States Board of Tax Appeals, 270 
U. S. 117; that it is “ vested with limited judicial pow¬ 
ers” is held bv this Court in Blair v. Osterlein Ma- 

w 

chine Co., 57 App. D. C. 75, 77, and that it is a quasi¬ 
judicial body has been held by the Board itself in 
Southern California Loan Association, 4 B. T. A. 223, 
where the legislative history showing the Congressional 
intent to have been along that line is reviewed at some 
length. Indeed, in the majority opinion in the present 
case it is declared at pp. Sl-2 of the Record, that the 
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Board’s functions are at least quasi-judicial, that it 
lias appellate powers which are judicial in character, 

and that it is a bodv of an anomalous character. 

J \ 

It follows that, at the very most, the Board i^ a court 
of limited and special jurisdiction. Accordingly, un¬ 
der all of the authorities, its jurisdiction must appear 
upon the face of the record at every step of ^ny pro¬ 
ceeding* before it, and it surely does not possess dis¬ 
cretionary powers which are denied to courts;of gen¬ 
eral jurisdiction. 

Fitch v. Byall, 149 Ind., 554; I 

American Bldg. & Loan Co. v. Fulton, zl Oreg. 

492, 494. 


The Board itself has recognized the rule in Sjouthern 
California Loan Association, 4 B. T. A. 223, 224, where 
in an opinion by Korner, Chairman, we find 'the fol¬ 
lowing language: 

j 

“The Board might even go further afid hold 
that, since the Board is a tribunal of limited jur¬ 
isdiction, the presumption in every stag^ of the 
case, is that the cause is without its jurisdiction 
unless the contrary appears from the record. (Ci¬ 
tation).” I 

See, also: 


Grace v. Am. Cent. Ins. Co., 109 U. S. 27]8, 283. 
Miller et al. v. East Side Canal Co., 24l U. S. 

293,302. | 

Lynchburg Inv. Corp. v. Rudolph, 40 Apjp. D. C. 
129, 134. 

Fay v. Macfarland, 32 App. D. C. 295. 

The proposition stated in this point is so elementary, 
that we may be pardoned for concluding the ! subject 
with the following quotation from 15 C. J. p. ^26: 


i 


l 
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“ General jurisdiction is such as extends to all 
controversies which may be brought before a court 
within the legal bounds of rights and remedies. 
(Citations). Limited or special jurisdiction, on 
the other hand, is jurisdiction which is confined to 
particular causes, (Citations) or which can be ex¬ 
ercised only under the limitations and circum- 
* 

stances prescribed by the statute. (Citations). 

“In construing grants of power to inferior 
courts of limited jurisdiction, or courts not pro¬ 
ceeding according to the course of the common law, 
nothing is to be held as granted by implication 
which is not necessary to the full exercise of the 
power expressly granted. (Citations). The rule 
also applies where summary or special powers are 
conferred upon courts of general jurisdiction, in 
which case even such courts must not go beyond 
the special powers conferred. (Citations).” 

Necessity for Express Jurisdiction to Grant Manda¬ 
mus: 

We cannot admit, as contended at page 44, that an 
applicant for the writ of mandamus “must be able to 
point to some statutory provision which expressly con¬ 
fers jurisdiction to take such action and requires it 
to be taken.” Of the vast number of cases in this Court 
in which such action by the Supreme Court of this Dis¬ 
trict has been affirmed, there is not one which conforms 
to the rule thus asserted. 

Statutory Authority to Enter Judgment: 

Statutory authority for the entry of judgments by 
default is not necessary, though claimed to be at pages 
44-5, 49. The duty to enter such a judgment, order, de¬ 
cision or determination follows irrefutably from the 
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facts disclosed by this record in the light of tjhe deci¬ 
sions reviewed at pages 114 et seq., post . 

The Board bases its contention in this regard in part 
upon the rule already stated that Federal Counts pos¬ 
sesses no jurisdiction except that specifically conferred 
upon them by statute, arguing from that rule ihat the 
Board can have no authority to enter a default judg¬ 
ment in the absence of an express statute authorizing 
it; but, applying the limited jurisdiction rule hnd for 
that purpose considering the Board as a Federal Court, 
or indeed as it must properly be considered something- 
very inferior thereto, the rule itself operates against 
rather than in favor of the appellant. Being a board 
of limited jurisdiction, and the presumption bimg, as 
it itself states at page 44, against its jurisdiction in 
every stage of the cause, it necessarily follows that 
when the time expired in which the Commissioner 
might answer or move, the Board possessed ncj power 
to revive his right in that regard and every presump¬ 
tion is of necessity against the existence of jurisdic¬ 
tion to do so, even considering for the sake o^ argu¬ 
ment that a Court of general jurisdiction mig-tyt have 
possessed such power, though the authorities reviewed 
post , page 114, deny and refute such contention^ This 
being the situation, the duty to enter a judgment or 
decision against the Commissioner follows automatic¬ 
ally, and requires no statutory authority for tie pur¬ 
pose. 

At page 49, the appellant nevertheless challenges us 
“to point to any statutory provision requiring or au¬ 
thorizing or empowering the appellant to proceed ex 
parte to enter judgment by default because of a failure 
of the Commissioner of Internal Revenue to inswer 
within the time fixed by appellant’s rules of proce- 
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dure.” It asserts that “there js no such statutory re¬ 
quirement, nor is there any provision therefor in ap¬ 
pellant’s rules of procedure. The reports of cases will 
be searched in vain for a decision bv anv court that 
an act may be compelled by mandamus where there is 
no clear, direct, explicit statutory mandate for the per¬ 
formance of such act.” We respectfully submit that 
the statute and rules promulgated pursuant to the au¬ 
thority therein contained do constitute a clear, direct, 
explicit statutory mandate for the performance of the 
act required of the appellant by the lower Court. As 
said in City of St. Louis v. Lang, 131 Missouri 412, 422, 
“As a corollary of the right to tile an answer herein, 
springs into being the right to take judgment by de¬ 
fault in case no answer be hied.” If, however, the ap¬ 
pellant intends by these bold statements to assert that 
an express statutory mandate must exist, and it would 
seem from the use of the word “explicit” that that is 
exactly what the appellant does intend to assert, we 
answer that it has never been held to be an essential 
condition precedent to the issuance of the writ of man¬ 
damus that there be an express statutory mandate for 
the performance of the Act ordered. Indeed, ever since 
the decision of Chief Justice Marshall in Marburv v. 
Madison, 1 Cranch, 137, 172, the law has been to the 
contrarv. The learned Chief Justice there said: 

“It is true that the mandamus, now moved for, 
is not for the performance of an act expressly en¬ 
joined by statute. It is to deliver a commission; 
on which subject the acts of Congress are silent. 
This difference is not considered as affecting the 
case. ’ ’ 


See, to the same effect, United States v. Custis, 
35 App. D. C. 247, 252-3. 
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At page 45, the Board, of course inadvertently, mis¬ 
states our contention as being that it “is a legally and 
duly constituted Court, with all of the inherent powers 
and duties of such judicial tribunal.” We have con¬ 
tended to the contrary from the outset. A correct defi¬ 
nition of the Board’s true status is found supra , 
p. 63. 

Nor is the Board correct in its further statement at 
page 45 that the Commissioner is interested in pro¬ 
ceedings before it only as the officer charged ixith the 
assessment and collection of internal revenue taxes, 
and that the United States is the real party in interest 
in such proceeding. ! 

Although both of these questions were fully dis¬ 
cussed in the briefs before the Board, it did not touch 
upon either of them in its lengthy opinion. Its present 
position therefore is necessarily that of the drowning 
man grasping at a straw, and it becomes nqcessary 
for us to touch upon the same, and also to donsider 
whether even if the proceeding be one against the 
United States it is in a different position in a case such 
as the present than any other party litigant would be. 
However, since the appellant deals with its Sugges¬ 
tion so curtly and summarily, without citing sp much 
as one case, we shall consider the subject in fjhe Ad¬ 
denda, post, pp. 189, 209, instead of encumbering the 
bodv of this brief. 

Though, as stated at page 46, the appellant is re¬ 
quired by Section 907-b of the Revenue Act “tp make 
findings of fact and a decision in each case before it 
and report thereon in writing,” and is authorized to 
include in its report a written opinion whenever 
deemed advisable by it, such findings of fact, decision, 
report and opinion may, and indeed must, all be based 
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upon what information is legally before the Board for 
the purpose and where the Commissioner filed no an¬ 
swer it must and can only be based upon the petition. 

In anv event, the Board may surelv find the cor- 
rect tax liability based upon facts which it must also 
find and, the petition being under oath, in the event 
the Commissioner elects not to answer, the Board 
would be compelled to get its facts from the sworn pe¬ 
tition, the only record in the case. Even admitting for 
the sake of argument that the Board cannot compel 
the Commissioner to answer, vet it must certainlv have 
the authority to compel him to take the consequences 
of his failure to answer. See O. A. Harlan & Co., 1 
B. T. A. 1027, supra, p. 26. 

When the case was before the appellant, the major¬ 
ity said: 

“ We have no doubt that, given a proper case, we 
have ample power to enforce our rules, else the 
provisions of the statute giving us power to make 
rules would be meaningless and our ‘appellate 
powers which are judicial in character/ (Blair v. 

Oesterlein Machine Co.,_U. S.), of no 

avail to parties seeking a settlement of their dif¬ 
ference.” (Rec. p. 88). 

At the very most, the Board’s position is a most re¬ 
fined technicality. Its actions certainly are not mere 
waste paper. It matters not whether they be called 
judgments, decisions, orders, actions or reports. How¬ 
ever, Sections 274, 906, 907, 1001, 1002, 1003, 1004 and 
1005 of the Reyenue Act denominate them decisions. 
It may be, therefore, that in our petition and the ac¬ 
companying prayers we should have referred to the 
Board’s action as a decision, in order to be technically 


71 


accurate, but we may perhaps be pardoned for falling 
into errer, if it be error, in denominating the ^ame a 
judgment, in view of the fact that the Board hUs con¬ 
sistently used this term itself in announcing its ac¬ 
tions. We take it, however, that the substance! of the 
action rather than the nomenclature applied io it is 
the controlling test, and the editors of Corpus Juris 
cite hundreds of cases in support of this proposition 
saying: | 

i 

“In its broadest sense a judgment is a decision 
or sentence of the law given by a court of | justice 
or other competent tribunal as the result pf pro¬ 
ceedings instituted therein. In the broad sense 
here defined, a decision of anv court is & judg¬ 
ment.” (33 C. J. 1047-8.) * | 

But we have no objection to amending our third prayer 
to conform with the hypercritical views of the Board, 
if the Court shall consider it worth while. 

In this connection, at pages 46-7, the appellant in¬ 
correctly states, without citation of authority, thjat “for 
a judgment (properly so called) to be entered in a 
given case, there must reside in the tribunal entering 
such judgment some power or authority, by sonie proc¬ 
ess awarded by it, to enforce its judgment. The re¬ 
spondent has not even the power to compel obbdience 
to its subpoenas.” The Commissioner argued c^irectly 
to the contrary in the Old Colony Trust Compajiy case 
(pp. 14 et seq . of its brief) No. 130 on the current cal¬ 
endar of the Supreme Court of the United States^, which 
was argued and submitted on April 15, 1929. The law, 
to the contrary of the appellant’s contention here, is 
very clearly summarized by the editors of Corpus Juris 
in the following language: “The office of a judgment 
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is fully performed when it declares and adjudicates the 
existence or non-existence of the liability sought to be 
established; it is not concerned with the means of en¬ 
forcing the liability declared.’’ (33 C. J. 1211.) 

In Knotts v. Crossley, 95 N. W. (Nebr.), 848, 849, 
the Court said: 

“Freeman in his work on Execution (section 
23) says: ‘The award of execution need not be 
mentioned in the judgment.’ In his work on judg¬ 
ments (section 2) the same author remarks: ‘The 
reasons announced by the Court to sustain its de¬ 
cision and the award of execution to produce 
satisfaction constitute no part of the judgment.’ 
In Kramer y. Rebman, 9 Iowa, 114, it is said: ‘A 
Court of law by its judgment declares the conclu¬ 
sions of the law upon the facts proved and leaves 
the party to the proper process to enforce it.’ ” 

Indeed, pursuing the respondent’s contention to its 
logical conclusion, the Board would be a vain and use¬ 
less encumbrance upon the governmental machinery, 
and there would be no means of preventing the Com¬ 
missioner from entirely ignoring its “decisions” and 
proceeding to collect in accordance with his assess¬ 
ments in utter defiance of the Board’s ruling. Any at¬ 
tempt of the Commissioner to so act undoubtedly would 
be promptly and in unmistakable terms frustrated by 
the action of any Court to which application should 
be made, whether by mandamus, injunction or other 
appropriate remedy. (Higgins Manufacturing Co. v. 
Page, 20 F. (2) 948; Baltimore Butterine Co. v. Mel¬ 
lon, Eq. No. 47,120, Sup. Ct., D. C.) 

In line with the language last quoted from Corpus 
Juris, the Courts will protect the taxpayer against any 
invasion of his rights under the Board’s decisions or 
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judgments, and the Commissioner has full machinery 
in the revenue laws for the enforcement of his, rights. 

In concluding this point, we respectfully suggest to 
the Court that while the appellant had under submis¬ 
sion the motions for judgment which are the jsubject 
matter of this case, it promulgated a new rul0, num¬ 
bered 62, by sub-division (d) of which it refuted every 
contention in its brief to the effect that testimony must 
be taken before it, as will be evident from tl\e itali¬ 
cized part of said sub-division (d), which rehds as 
follows: 

“(d) If from the pleadings or otherwise it ap¬ 
pears of record before the Board that the parties 
agree that petitioner is entitled to have jits tax 
determined as provided in section 328 (or [section 
210, as the case may be), and the only issue is as 
to the correct amount of the tax so determined, 
the case will be placed upon the day calendar in 
due course for hearing, at which either party may 
submit proof of the correct amount of the t^x and 
deficiency of overpayment.’’ 

Appellant's Buie No. 29: 

At p. 47, the Board cites its own rule No. 29 as de¬ 
claring that “statements in a petition are npt evi¬ 
dence.” Neither that rule nor any other mak^s any 
such declaration as the Board thus intimatesj The 
rule deals with the subject of “submission without per¬ 
sonal appearance” and is in two paragraphs, the sec¬ 
ond of which is limited to cases “where thei^e is a 
joinder of issue on questions of fact,” providing j;hat in 
such cases the provisions of the first paragraph of the 
rule “shall not relieve the party upon whom reits the 
burden of proof from adducing at the hearing proper 
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evidence in support of the issues,'’ that “statements in 
the petition, ex parte affidavits, and briefs do not con¬ 
stitute evidence,” and that “failure to adduce evidence 
in support of facts alleged in the petition and denied 
bp the Commissioner in his answer will be ground for 
dismissal” (italics ours). Clearly, this rule is limited 
in spirit, as it is by its terms, to cases “where there is a 
joinder of issue on questions of fact,” which are “de¬ 
nied by the Commissioner in his answer.” The statute 
and rules may be searched in vain for any provision 
exempting thq Commissioner from the ordinary con¬ 
sequences of his neglect and default, or any provision 
to the effect that, where there is no joinder of issue on 
questions of fact, or where the Commissioner has filed 
no answer, or where he is in default, the petitioner is 
still required to adduce evidence in support of the facts 
alleged in the petition. 

Appellant's Rule No. 50: 

At p. 47, the appellant complains of the application 
by the trial court of the Board’s own Rule No. 50, as¬ 
serting that even that rule contemplates a hearing 
being given to the Commissioner. In the light of its 
contentions throughout that the Commissioner must 
be accorded a hearing, the force of this complaint is 
not apparent. , Rule No. 50, as set out at pp. 12-13 of 
appellant’s brief, does accord a limited hearing to the 
taxpayer and to the Commissioner. Certainly, the 
Commissioner cannot complain of being accorded such 
a hearing, and upon this record can not claim any¬ 
thing more than the limited hearing accorded by rule 
50, for the purpose of settling a re-computation upon 
which the parties are unable to reach an agreement be¬ 
tween themselves. 
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However, we have never contended that Rule No. 50 
has any bearing upon the right to a judgment of any 
kind whether by default or otherwise; but only that 
it defines a method of effecting a re-computation on a 
basis already adjudicated. 

At page 49, the appellant asserts that the provisions 
of Section 906e and 907b negative any idea that it was 
intended by Congress to give jurisdiction to |the ap¬ 
pellant to enter a judgment by default, but we jare un¬ 
able to follow the reasoning leading to such conclusion. 
Certainly, nothing justifying that statement appears 
in its brief or can be deduced by any logical mental op¬ 
eration. Section 906e states that if the assessment or 
collection of a tax is barred by limitations, the (jecision 
of the Board to that effect shall be considered its de¬ 
cision that there is no deficiency, and Section 907b de¬ 
clares the duty of the Board and of each of its divisions 
to make findings of fact and a decision in each cise and 
report thereon in writing except in case of a decision 
dismissing a proceeding or motion. The appellant’s 
suggestion in connection with the first of these sections 
is that the taxpayer may not have filed a returrj, or he 
may have wilfully made false statements, or lje may 
have agreed with the Commissioner to extend the time 
for assessment, in no one of which events woijdd the 
statute of limitations apply, and ordinarily these facts 
could not be determined from the petition alon'p; and 
in connection with Section 907b its suggestion is that 
findings of fact and a decision obviouslv can not be 
made without an examination into the merits of the 
case. The whole position of the appellant in this re¬ 
gard is a reductio ad ahsurdum. As already pointed 
out, the appellant may make findings of factl from 
whatever information is before it just as well as & court 
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or any other judicial, legislative or administrative 
body may do so. If the taxpayer claims relief 
because of the alleged bar of the statute of limi¬ 
tations and the Commissioner has in his posses¬ 
sion information showing that the bar of the statute 
does not apply, whether because the taxpayer did not 
file a return, or wilfully made false statements, or 
agreed with the Commissioner to extend time, or for 
any other reason, yet through his own negligence the 
Commissioner loses the right to prove these facts by 
failing to file his answer or to obtain an extension of 
time to do so while the time for answering is still cur¬ 
rent, his rights are as completely and for all time gone 
as those of any other party in any proceeding and be¬ 
fore any court or any body of any kind or character 
whatever. 

The repetition by appellant at page 50 of its argu¬ 
ment with respect to Section 274g need not be again 
answered here as it has been fully covered supra, page 
23. 

Appellant’s contentions under Section 906-c. With 
respect to the closing point of its argument in this con¬ 
nection, at pp. 50-1, the Board invites attention to the 
language of Section 906-c of the Revenue Act of 1926, 
to the effect that its decision dismissing a proceeding 
shall be considered as its decision that the deficiencv 
is the amount determined by the Commissioner. This 
invitation is followed by the suggestion that “if Con¬ 
gress had intended a like rule to apply against the 
United States, it is fair to assume that body would have 
incorporated a requirement for an answer to a petition 
and coupled with it a provision that, upon failure or 
default by the Commissioner, a finding of no deficiency 
be made by the appellant.’’ 
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This is but another man of straw set up only to be 
knocked down. 

In the first place, we have never contended; that we 

i 

should have a finding of no deficiency in th^ instant 
case. Our actual contention is, and always has been, 
that the statements of our petitions must be taken as 
true and that thereupon a recomputation under Rule 
50 must be had to determine what is the correct amount 
of the deficiencv—not that there is no deficiency at all. 

In the second place, a marked distinction exists be¬ 
tween a judgment by default followed by a ^compu¬ 
tation under Rule 50 on the one hand and the consider¬ 
ing of a dismissal as a decision that the deficiency is 
the amount determined by the Commissioner) on the 
other. The former does not determine what is the 
amount of the deficiency or that there is any.! In the 
absence of the latter, should a petition be filed Ond dis¬ 
missed still leaving time within which the taxpayer 
might file a new petition he could readily do so in the 
absence of the statutory language, for the dismissal 
might well be taken in contemplation of law tp be one 
without prejudice. 

In the third place, Congress has with respedt to the 
appellant legislated quite to the contrary of itsjconten¬ 
tions, having mandatorily required that proceedings 
before it shall be conducted in accordance wjith law 
(Sec. 1003-b Act of 1926), and also that such proceed¬ 
ings shall he conducted in accordance with its own 
rules of practice (Sec. 907-a Act of 1926), thereby giv¬ 
ing such rules the same force and effect as if Cbngress 
had incorporated them in the statute authorizing their 
promulgation. Post, p. 114. 

See the discussion in the addenda under the 
p. 193, post. 


i 
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THE APPELLANT’S FIFTH POINT. 

“Can the courts, by a writ of mandamus review amd 
reverse a decision by the Board of Tax Appeals 
on an interlocutory motion , particularly when a 
judicial review of decisions of that body is pro¬ 
vided for in the statute under which it exercises 
judisdiction?” 

As we have already seen, the appellee’s petition, par¬ 
agraph 16 (Rec. p. 6), avers that “to formally prove 
the subject-matter of its said petitions in detail would 
consume an iijimense amount of time, probably several 
months, and would be most expensive for the relator 
and for the Commissioner of Internal Revenue as 
well.” This statement is not denied, and therefore by 
Rule 29, both Law and Equity, of the lower Court it 
stands admitted. To compel the appellee to pursue this 
course would make its success on appeal vain and 
empty. The Supreme Court of the United States, 
which holds as rigorouslv as anv Court to the rule that 
mandamus will not lie where the relator has an ap¬ 
peal, has declared that rule has no application in such 
a case as the present one. 

In re: Winn, 213 U. S. 458, 466-8, that Court said: 

“It ha^ frequently been held that mandamus 
from this court would lie to compel a Circuit Court 
to remand a case to the state court where it is 
apparent from the record that the Circuit Court 
has no jurisdiction whatever of the case. (Cita¬ 
tions.) In such a situation the remedy by man¬ 
damus is available, although the aggrieved party 
may also be entitled to a writ of error or an ap¬ 
peal. Mandamus, it is true, never lies where the 
party praying for it has another adequate remedy. 
The writ of mandamus was introduced to supple¬ 
ment the existing jurisdiction of the courts and to 
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afford relief in extraordinary cases where jthe law 
presents no adequate remedy. High on Extraor¬ 
dinary Legal Remedies, 3d ed., No. 15. But where, 
without any right, a court of the United States has 
wrested from a state court the control of a suit 
pending in it an appeal or writ of error, at |the end 
of long proceedings, which must go for napght, is 
not an adequate remedy. * * * 

4 ‘The respondent, however, insists that man¬ 
damus will not lie to control the judgment or ju¬ 
dicial discretion of the court to which the writ is 
proposed to be directed. This is true wl^ere the 
judgment or judicial discretion is within the limits 
of jurisdiction, but not otherwise.” 


This decision was followed in Ex parte United 
States, 242 U. S. 27, 39, 41-2, where the Court also held 
that an attempted exercise of jurisdiction which is non¬ 
existent will be frustrated by mandamus. 

The foregoing principles have also been applied in 
Gaines v. Rugg, 148 U. S. 228. ! 

In Grable v. Killits, 282 Fed. 185, 195-6, the District 
Court, in excess of its jurisdiction, was proceeding with 
a hearing for the appointment of receivers for all the 
property of the defendants, who were not witjiin the 
jurisdiction of the Court, and the Court awarded a 
mandamus against so much of the receivership as re¬ 
lated to property beyond the Court’s jurisdiction, say¬ 
ing : | 

“The action of the District Court being Without 
jurisdiction to the extent stated, no question of 
discretion is involved. Petitioner should jnot be 
required to await the slow process of appeal from 
such invalid order whose operation meanwhile in¬ 
volves an encroachment on their rights.” j 


“The next contention is that the writ should:be de¬ 
nied because there is another remedy. * * * To jus- 
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tify refusal of the writ on this ground the other rem¬ 
edy must be specific and adequate. (Citations.) ” 

State v. Hoboken, 75 N. J. Law, 315; 

Falso v. Katenbach (N. J.), 128 Atl. 394. 

Where the objectionable order is not reviewable on 
appeal, as where it is interlocutory as here, and ap¬ 
peals can only be taken from final orders, the right to 
appeal is no bar to the issuance of the writ of man¬ 
damus. 

State v. Seehorn, 283 Mo. 508, 520; 

In Townsend v. Cass, 31 Mich. 407, Graves, J., said: 

“An objection is made that mandamus is not a 
proper remedy. If not, it is difficult to see what 
redress sufficiently direct and expeditious to cor¬ 
rect the unwarranted interference made with re¬ 
lator’s possession by these orders, could be found. 
Their legal right was clear and the excess of power 
in making the orders is undoubted. They were 
interlocutory, and not final proceedings, and it 
could not be anticipated when or what the final 
judgment might be.” 

Even in the case of final orders and judgments, “an 
exception is made if the slowness of ordinary legal 
forms is likely to produce such immediate injury or 
mischief as ought to be prevented. (Citations.) ” 

Dillon v. Schiawassee Circuit Judge, 135 Mich. 

574. 

In State v. Bartholomew, 103 Conn. 607, 618-19, cit¬ 
ing cases from California, Maine, Massachusetts and 
Florida, the Court said: 
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“Any other relief, the existence of which will 
preclude the resort to the remedy by mandamus, 
must not only be adequate, but it must be Specific, 
that is, it must be adapted to secure the desired 
result effectively, conveniently, completely ^nd di¬ 
rectly upon the very subject-matter involved.” 

The other remedy must be plain, speedy and ade¬ 
quate. 

Batto v. Board of Trustees, (Cal.) 243 P^c. 466. 

State v. State Industrial Accident Commission 
(Oregon), 237 Pac. 680. 

And, by the express terms of Section 907A j of the 
Revenue Act of 1926, it is required that mattjers be 
decided by the appellant “as quickly as practicable.” 

It is also to be noted that when the right to relief is 
clear the Court always possesses a discretion 1 6 grant 
the writ no matter what other remedy or remedies the 
petitioner may have. 

In re: Donner v. Hanna Coke Corp., 212 App. 
Div. 338. 

And whatever discretion the trial court possessed 
in the premises has been exercised in favor of tlje writ 
by granting it. 

Any properly conducted business concern^ con¬ 
fronted with such large deficiency tax assessments as 
these, must make provision for their payment }f ulti¬ 
mately required. To keep half a million dollars avail¬ 
able for payment on short notice must of necessity 
cripple or at least seriously handicap the develop¬ 
ment of any well ordered business. When the payment 
has to be made, if at all, it carries interest at 6 per cent 
per annum during the interim. The appellee is entitled 
to have speedily determined the questions presented 
by its petition, and without the expense, delay and loss 
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involved in trial and appeal as insisted by the appel¬ 
lant. 

At page 51, the appellant contends that since the 
order here complained of was interlocutory it cannot 
be made the basis of an application for mandamus, but 
in this contention the Board overlooks, or at least ig¬ 
nores, two essential considerations, namely: that the 
so-called interlocutors order is absolutely void and 
beyond the jurisdiction of the Board to make, and that 
the proper order which has been ordered by the man¬ 
damus to be made is not interlocutors but final. Fur- 
thermore, the fact that the order is interlocutory in¬ 
stead of final is a well-recognized reason for awarding 
mandamus. 

As early as Ex parte Virginia, 100 U. S. 339, where 
a state judge was indicted in a Federal Court for dis¬ 
crimination in jury selections in his court and was ar¬ 
rested under a bench warrant, the Supreme Court re¬ 
jected the contention here made on the part of the 
appellant with respect to interlocutory orders, Strong, 
J., saying: 


“We have, then, an application to our appellate 
power over the action of a district court, in a case 
where it is alleged that court has acted outside of 
its jurisdiction. It is said there is nothing to ap¬ 
peal from, that no decision or judgment has been 
given in the inferior court, and that the appeal, if 
any, is taken from the finding of a grand jury. 
This is a mistake. The bench-warrant was an 
order of the court, and the validity of the bench- 
warrant is the matter in question. It is true there 
has been no final judgment or decision of the whole 
case; but an appeal may lie, and in many courts 
often does lie, from a merely interlocutory order. 
It is said no habeas corpus was sued out either in 


I 
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i 

the district or circuit court, and that we are not 
called upon to review the action of a lower court 
upon such a writ. This is true, and such writ 
from the lower court would have been a m0re reg¬ 
ular proceeding.’ ’ 

* I 

l 

It is not the law that a mere right of appeal at the 
end of protracted and expensive litigation will deprive 
a party of relief by mandamus where he is clearly en¬ 
titled to action rendering such protracted andj expen¬ 
sive proceeding unnecessary. 

At p. 52, the Board notes the fact that the Court here 
appealed from is given no supervisory power over it; 
but mandamus is a matter of general jurisdiction and 
not dependent upon a statutory or other right of super¬ 
vision, supra, pp. 66-8. Indeed, the existence bf such 
supervisory power, if the Board’s reasoning last con¬ 
sidered amounts to anything, would be destructive of 
jurisdiction to award mandamus. j 

The purpose of this proceeding is not, as contended 
at page 52, to have the Court review or reverse the 
Board, but is instead to have the Court require the 
Board to set aside attempted action by it whicli is ab¬ 
solutely void and nugatory, and to take the only pos¬ 
sible action which could be taken lawfully in the prem¬ 
ises. 

Mandamus is constantly used to compel the undoing 
of an unlawful act. 

Ex Parte Railroad, 1 Wall. 69; j 

United States v. Cortelyou, 26 App. D. C.l 298; 

United States v. Ballinger, 35 App. D. C.}520; 

Kalbfus v. Siddons, 42 App. D. C. 310; 

Persing v. Daniels, 43 App. D. C. 370; 

Blair v. Heilman, 45 App. D. C. 353; 

United States v. Roper, 48 App. D. C. 69; 

i 
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United States v. Simore, 50 App. D. C. 199; 

Weeks v. United States, 50 App. D. C. 195; 

Robertson v. United States, 52 App. D. C. 177. 

Nor is it true, as contended at page 52 that, manda¬ 
mus will never issue where there is another remedy 
available. As pointed out, supra, pages 79-81, such 
other remedy must be “specific and adequate,” 
“adapted to secure the desired result effectively, con¬ 
veniently, completely and directly upon the very sub¬ 
ject-matter involved,” “plain, speedy and adequate.” 

At pages 53-4, the appellant cites and quotes from 
Ex Parte Hoyt, 13 Peters, 279, but the very language 
of that case as so quoted limits its application to mat¬ 
ters “clearly within the jurisdiction of the Court” 
sought to be mandamused, and as we have seen the ac¬ 
tions of the Board here attacked are clearlv without 

* 

jurisdiction, and they are not the actions of a Court in 
any sense, a distinction stressed by the Supreme Court 
in Interstate Commerce Commission v. Humboldt 
Steamship Co., 224 U. S. 474, post, p. 100. 

So, the case of Ex Parte Myra Clarke Whitnev, 13 
Peters 404, considered at pages 54-5, by the very lan¬ 
guage quoted, limits the application thereof to “orders 
which mav be made in a cause by a Judge in the ex- 
ercise of his authority,” but the orders here com¬ 
plained of were assumed to be made without the slight¬ 
est semblance of authority. 

With respect to Ex Parte Newman, 14 Wall. 152, 
discussed by appellant at pages 55-7, it is to be noted 
that the Court said at page 169: 

“If the duty is unperformed and it be judicial 
in its character the mandate will be to the judge 
directing him to exercise his judicial discretion or 
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judgment, without any direction as to th^ manner 
in which it shall be done, or if it be ministerial, the 
mandamus will direct the specific act to be per¬ 
formed.’ 9 

i 

i 

Here it does appear that the Board refused to act 
in respect to a matter within its jurisdiction,! namely, 
entering judgment or decision against the pommis- 
sioner, and it also appears that it was the duty of the 
Board to so act in the premises. Furthermore, that 
duty was purely ministerial, and in the language of 
the Court in the Newman case “the mandamus will di¬ 
rect the specific act to be performed.” 

In Ex parte Many, 14 Howard 24, discussed at pages 
57-8, the decision vras one “of a Court of cojnpetent 
jurisdiction made in the exercise of judicial authority 
and discretion,” Chief Justice Taney drawing 'the dis¬ 
tinction for which we contend between void ai^d erro¬ 
neous actions. 

At pages 58-9, discussing the case of Ex parte Lor- 
ing, 94 U. S. 418, the appellant asserts “that the ap¬ 
plication in that case closely resembles that in the in¬ 
stant case.” From the report of the decisioh, how¬ 
ever, it is impossible to determine whether it does or 
not, and whether the question of absence of jurisdiction 
was involved at all. Certainly, if so, the decision is in 
conflict with later cases and therefore not recognizable 
as the law at this date. Furthermore, that case and 

i 

indeed all of the cases cited by the appellant were in¬ 
stances of courts rather than governmental agencies, 
between which a wide distinction exists as pointed out 
by the Supreme Court in Interstate Commerce Com¬ 
mission vs. Humboldt Steamship Co., 224 U. fe. 474, 

| 

post, p. 100. 

In re James Pollitz, 206 U. S. 223, considered at 

i 
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pages 60-1, strongly supports our contentions and neg¬ 
atives those of the respondent. The very language 
quoted in the opposing brief limits the doctrine con¬ 
tended for by the Board to cases in which the action 
sought to be tested by mandamus is “in its nature a 
judicial act and within the scope of its jurisdiction and 
discretion/’ where the Court or Board is acting, “in 
the exercise of legitimate jurisdiction,” and cites cases 
in support of the rule that mandamus will issue “where 
the Court assumes to exercise jurisdiction on removal 
when on the face of the record absolutely no jurisdic¬ 
tion has attached.” By parity of reasoning, the Board 
having assumed to exercise jurisdiction extending the 
Commissioner’s time for answer though “on the face 
of the record absolutely no jurisdiction” so to do ex¬ 
ists, mandamus will and must issue. 

In Ex parte Roe, *234 U. S. 70, reviewed at pages 
61-3, the very language quoted distinguishes that case 
from the present. It was there said: “Whether the 
ruling was right or wrong, it was a judicial act done in 
the exercise of a jurisdiction conferred by law, and, 
even if erroneous, was not void or open to collateral 
attack, being only subject to correction in appropriate 
appellate proceedings.” 

The appellant’s own excerpt in the Roe case limits 
the doctrine for which it so vigorously contends, that 
the office of mandamus is to compel the exercise of ex¬ 
isting jurisdiction but not to control the decision, to 
the acts of judicial officers, the language of the Court 
in that connection being: “The accustomed office of a 
writ of mandamus, when directed to a judicial officer, 
is to compel an exercise of existing jurisdiction, but 
not to control his decision.” 

The Roe case is followed in Ex parte Muir, 254 U. S. 
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I 

522, 534, where the Court, after declaring tjiat the 
power to issue writs of prohibition and mandamus is 
not debatable, said: 

I 

‘‘But this power, like others, is to be exerted in 
accordance with principles which are well settled. 
In some instances, as where the absence of juris¬ 
diction is plain, the writ goes as a matter df right. 
(Citations.) In others, as where the existence or 
absence of jurisdiction is in doubt, the granting 
or refusal of the writ is discretionary. (Citations.) 

We repeat that, so far as the granting or refusal 
here was discretionary with the trial Court, tljiat dis¬ 
cretion has been exercised by granting the wrijt. 

At page 63, the appellant asserts “We have already 
seen in the discussion of our third point (ante j p. 29) 
that the Supreme Court has applied the same rule in 
cases where it has been sought to control by mapdamus 
the acts of executive officers exercising quasi judicial 
functions,” presumably meaning the rule that jnanda- 
mus can only be used to compel the exercise of exist¬ 
ing jurisdiction but not to control the decision. Noth¬ 
ing of that sort appears in the third point, however, 
and the Supreme Court of the United States irj Inter¬ 
state Commerce Commission v. Humboldt Steamship 
Co., 224 U. S. 474, 484, post , p. 100, has decided ex¬ 
actly to the contrary with reference to the Interstate 
Commerce Commission. 

In the same connection, the appellant cites page 
63 the case of Work v. Hives, 267 U. S. 175, which has 
already been reviewed, supra, p. 52, and which mili¬ 
tates as we have seen strongly against rather fhan in 
favor of the appellant’s contention. 

In re Rice, 155 U. S. 396, quoted at page 64, is 


l 
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Another case distinguished from the present one by 
the language quoted, limiting the rule announced to 
‘'judicial action had in the exercise of legitimate juris¬ 
diction.” 

The Rice case, however, goes further than this 
against the appellant. The Court there said at pages 
402-3: 


“Where it appears that the court whose action 
is sought to be prohibited has clearly no jurisdic¬ 
tion of the cause originally, or of some collateral 
matter arising therein, a party who has objected 
to the jurisdiction at the outset and has no other 
remedy is entitled to a writ of prohibition as a 
matter of right. But where there is another legal 
remedy by appeal or otherwise, or where the ques¬ 
tion of the jurisdiction of the court is doubtful, or 
depends on facts which are not made matter of 
record, or where the application is made by a 
stranger, the granting or refusal of the writ is dis¬ 
cretionary. Nor is the granting of the writ obliga¬ 
tory where the case has gone to sentence, and the 
want of jurisdiction does not appear upon the face 
of the proceedings. Smith v. Whitney, 116 U. S. 
167,173; In re Cooper, 143 U. S. 472, 495.” 

In the light of the last sentence quoted, should we 
pursue the course demanded by the respondent, await¬ 
ing final disposition of the case before the Board, and 
then seeking redress by appeal, we might be in the 
position of having waived our right to mandamus and 
this perhaps by reason of the very fact of having pur¬ 
sued that course instead of the road we are now trav¬ 
elling. 

Considering the Rice case in its most favorable as¬ 
pect for the appellant, it goes no further than to hold 
it to be in the discretion of the trial Court whether to 
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grant the writ of mandamus or not, and the wjrit has 
here been granted. If the Rice case is applicable at 
all, therefore, the trial Court has exercised its discre¬ 
tion in favor of the granting of the writ and tl^e exer¬ 
cise of that discretion is certainly not reviewable here. 

That the Rice case, in the language just quoted, does 
not contemplate “another legal remedy by appeal or 
otherwise” as sufficient regardless of its adequacy, is 
demonstrated by the decision of the same Couri in the 
later case of Ex Parte Chicago, etc., Railway, 2^5 U. S. 
273, 275, where the Court, following the Rice case, said: 

“There is a well-settled rule by which thi|s court 
is guided upon applications for a writ of prohibi¬ 
tion to prevent a lower court from wrongfully as¬ 
suming jurisdiction of a party, of a cause, or of 
some collateral matter arising therein. ,If the 
lower court is clearly without jurisdiction the writ 
will ordinarily be granted to one who at tlle out¬ 
set objected to the jurisdiction, has preserved his 
rights by appropriate procedure and has nq other 
remedy. In re Rice, 155, U. S. 396. If, hdwever, 
the jurisdiction of the lower court is doubttful, Ex 
parte Muir, 254 U. S. 522; or if the jurisdiction de¬ 
pends upon a finding of fact made upon eyidence 
which is not in the record, In re Cooper, 143 U. S. 
472, 506, 509; or if the complaining party has an 
adequate remedy by appeal or otherwise, Ex parte 
Tiffany, 252 U. S. 32, 37; Ex parte Hardiilg, 219 
U. S. 363; the writ will ordinarly be denied.” 
(Italics ours.) 

i 

It is perfectly evident from this language thlat the 
other remedy by appeal or otherwise must be ain ade¬ 
quate one. Uselessly pursuing a lengthy, protracted, 
and expensive litigation for the purpose of taking an 
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appeal at the end thereof certainly cannot be consid¬ 
ered an adequate remedy by any reasonable person. 
Especially is this so in the instant case where the 
petition expressly states and the answer admits 
under both Law and Equity Rules Xo. 29 of the 
lower Court bv not denving the same that “to formally 
prove the subject-matter of its said petitions in detail 
would consume an immense amount of time, probably 
several months, and would be most expensive for the 
relator and for the Commissioner of Internal Revenue 
as well.” (R., p. 6.) To compel the appellee to pursue 
such a course would of course make his success on ap¬ 
peal vain and empty. 

American Construction Co. v. Jacksonville, 14S U. S. 
372, reviewed at pages 64-5, did not deal with the ac¬ 
tion of the lower court or administrative board in as¬ 
suming to act in the absence of all jurisdiction so to 
do, as here. 

Ex parte Railroad Co., 101 U. S. 711, discussed at 
page 66, by the language quoted in the opposing brief, 
limited the doctrine stated to review of “the action of 
inferior courts as to any matters about which they must 
or may exercise judicial discretion.” 

And so Ex parte Perry, 102 U. S. 183, reviewed at 
pages 66-7, did not deal with a void order or a usur¬ 
pation of non-existent jurisdiction. The language 
quoted at page 67 includes the following: 

“We can not by mandamus correct the judicial 
errors committed by an inferior court in the prog¬ 
ress of a, cause * * *. A writ of mandamus should 
not be used to correct orders made by a judge in 
the exercise of his authority. (Italics ours.) 

Moore v. Lindmark, 33 App. D. C. 597, reviewed at 
pages 67-8, as other cases cited by the appellant and 
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already considered, recognizes that the oth^r legal 
remedy sufficient to deprive a party of a right to man¬ 
damus must be an adequate one. 

The quotation at pages 68-9, from United Spates v. 
Brownlow, 45 App. 1). C. 412, sustains our contentions 
in this regard as well as others heretofore considered, 
in the following language: 

j 

! 

4 ‘No complaint is made that the Commissioners 
were without jurisdiction. * * * We can notj review 
their conclusions upon the facts, and the sajne rule 
applies to the law where the construction placed 
upon the statute is a possible one. (Italics ^nirs.) ” 

i 

Here, on the contrary, it is demonstrably clejar that 
the Board was without jurisdiction to enter th^ order 
complained of, and that the construction placed by it 
upon its own rules was not a possible one. 

Compare Interstate Commerce Commission vi. Hum¬ 
boldt Steamship Co., 224 U. S. 474, post, 100; 
Roberts v. United States, 176 U. S. 221, supra j p. 54; 
United States v. Fall, 51 App. D. C. 171, supra\, p. 55, 
and United States v. Work, 262 U. S. 200, supra, p. 
55. j 

The rather abbreviated excerpt from Le Cijone v. 
McAdoo, 48 App. D. C. 181, 186, at page 69 of the op¬ 
posing brief, omits to bring to the attention jof the 
Court the fact that the language quoted is immediately 
followed by that from Moore v. United States, 3& App. 
D. C. 597, 602, supra , p. 90, already considered under 
the title Moore v. Lindmark, recognizing that the other 
legal remedy must be an adequate one. 

Board of Tax Appeals v. McCandless, 26 F(2] 1000, 
cited at p. 69, likewise turned specifically upon the ade¬ 
quacy of the other remedy. 
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Not only is that case inapplicable to the present be¬ 
cause of differences in the provisions of the Revenue 
Acts respectively applicable, and because in the Mc- 
Candless case the Board had entered a final decision 
while here it is onlv an interlocutorv one, but the tax- 
payer in the McCandless case did not invite the atten¬ 
tion of this Court to its language in United States vs. 
Blair, 55 App. D. C. 359, which is quoted, post, pages 
100, or to the language of the Supreme Court in In¬ 
terstate Commerce Commission vs. Humbolt Steam¬ 
ship Company, 224 U. S. 474, which is quoted post, 
page 100. 

The McCandless case was one in which the Board 
had entered a final decision, and conceding for the sake 
of argument the right to mandamus there the taxpayer 
had his choice of two remedies, one by applying for 
mandamus and the other by paying the assessment in 
full and suing to recover back such payment. In either 
case, he would have exactly the same matters to prove. 
The burden and expense of one course was exactly the 
same as in the other, the only difference being that in 
the one he would not have parted with his money in 
advance, while in the other he would have done so. This 
difference is sufficient to distinguish the McCandless 
case under the doctrine of adequacy of remedy. 

Here, however, proceeding with the taking of proofs 
before the Board to final hearing and then by appeal 
to this Court or to a Circuit Court of Appeals will in¬ 
volve great delay and enormous expense as well as 
needlessly consume the time of the Board, out of all 
proportion to that involved in an application for man¬ 
damus, all of which is admitted by the appellant. See 
supra , pages 78-80, including the quotations from In 
re "Winn, Grable vs. Killets and Townsend vs. Cass. 
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See, also, Roberts vs. United States, 176 Ui S. 221, 
United States vs. Fall, 51 App. D. C. 171, and Work vs. 
United States, 262 U. S. 200, supra , pages 54,! 55. 

Again, the McCandless case is rested entirely upon 
the decision of the Supreme Court in Grahaip v. Du¬ 
Pont, 262 U. S. 234, which in turn was based! on sec¬ 
tion 3224 of the Revised Statutes, but that section ap¬ 
plies only to cases clearly within its terms. Lipke vs. 
Lederer, 259 U. S. 557; Regal Drug Company vjs. War- 
dell, 260 U. S. 386; Owenboro Ditch and Grader Com¬ 
pany vs. Lucas, 18 Fed. (2nd) 798; Danciger et ah vs. 
Crookes, et al., 13 Fed. (2nd) 642; Coffey vs. ?js T oel, 11 
Fed. (2nd) 399. j 

Not only so, but Section 274(a) of the 1926 Act and 
Section 272(a) of the 1928 Act, which govern the pres¬ 
ent case, after providing for the filing of petitions with 
the Board of Tax Appeals, and forbidding assessment, 
distraint, or proceedings in Court for collection until 
the decision of the Board has become final, contain the 
following language, which does not appear in tile 1924 
Act, which controlled the McCandless case, namely: 
“Notwithstanding the provisions of Section 3224 of the 
Revised Statutes the making of such assessment or 
the beginning of such proceedings or distraint during 
the time such prohibition is in force may be enjoined 
by a proceeding in the proper Court.’’ Sectioiji 3224 
constitutes the basis of the DuPont decision, and in 
turn therefore of the McCandless decision, and this 
language in the 1926 and 1928 Acts renders the Mc¬ 
Candless case utterly inapplicable to the present one. 

Finally, the McCandless case can have no bearing on 
the present one because of another vital difference be¬ 
tween the respective Revenue laws. McCandless could 
have paid taxes alleged to be due and then couldj have 

i 
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filed suit for their recovery, notwithstanding the fact 
that he had appealed to the Board of Tax Appeals or 
even the fact that the Board had finally decided his 
appeal upon the merits, this procedure being entirely 
in accordance with the Revenue Act of 1924 under 
which the McCandless case arose and by which it is 
governed, whereas the appellee had no such right of 
recourse to, the Courts once it had appealed to the 
Board. Under the 1924 Act it was universally recog- 
nized that a taxpayer, after filing a petition with the 
Board of Tax Appeals, might at any stage of the case, 
pay the assessment and resort to a suit for recovery. 
The existence of such right is clearly recognized in 
the McCandless case, is an essential predicate to the 
decision there announced, and is expressly declared in 
Lafayette Worsted Co. vs. Page, 6 Fed. (2nd) 399, Old 
Colony R. Co. vs. United States, 27 Fed. (2nd) 993, 
994, and Emery et al. vs. United States, 27 Fed. (2nd) 
992. The present case arose under the Revenue Act 
of 192(3, the petition having been filed with the Board 
iii October, 1926, subsequent to the passage of that Act 
on February 26, 1926. By specific provision of the 
1926 Act, Section 284(d), the law prohibits the institu¬ 
tion of suit for the recovery of any part of taxes which 
are the subject of an appeal to the Board of Tax Ap¬ 
peals in all cases where the petition to the Board was 
filed after the enactment of the Revenue Act of 1926. 
Section 322(c) of the Revenue Act of 1928 contains the 
same prohibition. 

The appellee, therefore, has never had available to 
it that alternative and full and complete remedy con¬ 
templated by the decision in the McCandless case, 
namely, the right to pay the tax and sue for its recov¬ 
ery, and, therefore, mandamus, as asked for, is its only 
adequate remedy. 


The only cases cited by the appellant, and justify¬ 
ing further comment, are Ex parte Winn, 21j3 U. S. 
458, cited at page 69, Ex parte Harding, 219 Ui S. 363, 
cited at page 70, and later cases bearing upon these 
two. | 

Ex parte Winn, is quoted, supra , p. 78, qs hold¬ 
ing that mandamus will lie to control the actidn of an 
inferior court beyond its jurisdiction, and to | control 
the attempted exercise of discretion by it where that 
exercise is likewise beyond its jurisdiction. 

There, a petition to remove from a State to! a Fed¬ 
eral Court was tiled and docketed followed by a motion 
to remand, which motion was denied. The plaintiff 
thereupon applied to the Supreme Court for writ of 
mandamus to compel the Circuit Court to remind the 
cause, and the writ was granted. The petitions for re¬ 
moval was based upon the ground that the suit was 
one arising under the laws of the United States, and 
“the record, including the petition for removalj shows 
affirmatively that the case was not one arising under 
the laws of the United States. * * * The case cojild not 
have been brought originally in the Circuit Cburt of 
the United States, and was therefore not removable 
thereto.” The Court quoted from Ex parte Bradley, 
7 Wall. 364, 377, requiring the lower Court to restore 
to its rolls an attornev who had been disbarred, sav- 

i " 

mg: 

“The ground of our decision * * * is, that the 
Court below had no jurisdiction to disbar lihe re¬ 
lator. * * * No amount of judicial disretioh of a 
Court can supply a defect or want of jurisdiction 
in the case. The subject-matter is not befbre it; 
the proceeding is coram non judice and void.” 
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Following the quotation, supra, page 78, the Court 
said further: 

“Whenever the record, including the petition 
for removal, shows that there are questions of fact 
upon whose determination the right of removal 
depends and upon which it is the duty of the Cir¬ 
cuit Coqrt to pass judicially, then there is juris¬ 
diction to decide those questions. Their decision 
is the exercise of judicial discretion, and if that 
discretion is erroneouslv exercised it can be cor- 

m/ 

rected only by a writ of error or appeal. In these 
cases writs of mandamus must not be permitted to 
usurp the functions of writs of error or appeals 
or take their place where they offer an adequate 
remedy to the aggrieved party. It is only in cases 
where the record makes it clear, as matter of law, 
that the Circuit Court was without jurisdiction to 
take any action whatever that the writ of man¬ 
damus lies. This distinction has been acted on 
many times by this court, and it is enough to refer 
to two very recent cases. Thus where the remov¬ 
ability of a case turned upon the question whether 
there was a separable controversy, to the trial of 
which certain of the defendants were not indis¬ 
pensable or necessary parties, it was held that the 
Circuit Court had jurisdiction to determine the 
question of separability; that its decision in that 
respect w^as the exercise of judicial discretion and 
could not be controlled by a writ of mandamus. In 
re James Pollitz, 206 U. S. 323. The same point 
was decided in Ex parte Nebraska, 209 U. S. 436. 
In each of these cases a distinction was made be¬ 
tween it and a case where on the face of the rec¬ 
ord absolutely no jurisdiction has attached, and 
the right to a writ of mandamus in the latter case 
was affirmed.’’ (Italics ours.) 

The foregoing language exactly fits our case, being 
one in which the Board was without jurisdiction to take 
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any action whatever on the motions for extension of 
time unless to expunge them from its records. 

Ex parte Harding, 219 U. S. 363, reviewed by the 
appellant at pages 70-1, was also an application for 
mandamus to compel the remanding of a case fijom the 
Circuit to the State Court, and the application was 
denied. The petition for removal was based M on the 
ground that there was a separable controversy’’ thus 
bringing the case within the class in which the Court in 
Ex parte Winn held that mandamus would not lie, 
because of the necessity of determination of ijiatters 
of fact. A large amount of evidence was introduced ex¬ 
tending over a period of more than fifteen months, and 
involving taxable costs of several thousands of dollars. 
The Court examined prior cases at length including 
In re Winn. After reaffirming the ruling in earlier 
cases that mandamus will lie to control judicial dis¬ 
cretion when that discretion has been abused, the Court 
declared that there are two lines of cases, apparently 
in conflict with one another, and used the language 
quoted at pages 70-1 of appellant’s brief in which it 
disapproves and qualifies certain cases, including In 
re Winn, “to the extent that those cases applied the 
exceptional rule of Virginia v. Rives.” 

It is in this situation, that the appellant submits to 
the Court the case of Ex parte Harding, but the rule 
announced and applied in In re Winn is controlling and 
applicable with full force here. In the Harding case, 
219 U. S. at page 373, the Court, dealing with Virginia 
v. Rives, 100 U. S. 313, said: 

i 

i 

! 

“Speaking of the functions of the writ of man¬ 
damus, the Court said (p. 323): ‘It does not lie 
to control judicial discretion, except when that 


98 


discretion has been abused; but it is a remedy 
when the case is outside of the exercise of this dis¬ 
cretion, and outside the jurisdiction of the court or 
officer to which or to whom the writ is addressed/ 
It is obvious from the opinion of the court and the 
concurring opinion that jurisdiction over the cause 
was taken because of the extraordinary abuse of 
discretion disclosed by the power attempted to be 
exerted, the confusion and disregard of constitu¬ 
tional limitations which the asserted power im¬ 
plied, and because under the law as it then stood 
no power would otherwise have existed to correct 
the wrongful assumption of jurisdiction by the 
Circuit Court/’ 

Here, both of the situations dealt with in the lan¬ 
guage quoted from Virginia v. Hives, applies. The 
action complained of was outside of the exercise of any 
possible discretion in the Board and outside its juris¬ 
diction; and if it possessed any discretion whatever it 
was grossly abused. Going beyond this excerpt from 
Virginia v. Hives, and applying to the present case 
the reasons for that decision assigned by the Court, 
in the language just quoted from the Harding case, 
we note that it is stated that in the Hives case juris¬ 
diction was taken “ because of the extraordinary abuse 
of discretion disclosed by the power attempted to be 
exerted’’ which exists here, because of “the confusion 
and disregard of constitutional limitations which the 
asserted power implied,” which likewise exists “and 
because under the law as it. then stood no power would 
have otherwise existed to correct the wrongful assump¬ 
tion of jurisdiction.” 

In Interstate Commerce Commission v. Humboldt 
Steamship Co., 224 U. S. 474, 484, the Harding case is 
qualified, the Court denying the contention that orders 
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of the Interstate Commerce Commission could not be 
reviewed by mandamus but only by appellate Review. 
After citing the Harding case, it was there said: 

“But the full doctrine of that case cannot be 
extended to administrative officers. The Inter¬ 
state Commerce Commission is purely an acjminis- 
trative body. It is true it may exercise and must 
exercise quasi judicial duties, but its functions 
are defined and, in the main, explicitly directed by 
the act creating it. It may act of its own ffiotion 
in certain instances—it may be petitioned t<j> move 
by those having rights under the act. It may exer¬ 
cise judgment and discretion, and, it may be, can¬ 
not be controlled in either. But if it absolutely 
refuse to act, deny its power, from a misjunder- 
standing of the law, it cannot be said to exercise 
discretion. Give it that latitude and yet ^ive it 
the power to nullify its most essential dutie^, and 
how would its non-action be reviewed? Tne an¬ 
swer of the Commission is, by ‘a reversal by the 
tribunal of appeal.’ And such a tribunal, it is in¬ 
timated, is the United States Commerce Cdurt. 

“But the proposition is plainly without Smerit, 
even although it be conceded, for the sake !of ar¬ 
gument, that the Commerce Court is by law Vested 
with the exclusive power to review any and j every 
act of the Commission taken in the exertion !of the 
authority conferred upon it by statute.” 

I 

If, as thus stated by the Supreme Court, an a|dmin- 
istrative body such as the Interstate Commerce!Com¬ 
mission can be compelled by mandamus to take! juris¬ 
diction, the Board can be compelled to enter the order 
sought and can also be compelled not to usurp.j But 
even more to the point is the declaration that tlie full 
doctrine of the Harding case “cannot be extended to 
administrative officers,” and that their action may be 


i 




100 


reached by mandamus notwithstanding the existence in 
another Court of “the exclusive power to review any 
and every act” of such officer or body. 

The Humboldt case has been cited and followed to 
the same point as to the propriety of mandamus in 
United States Ex rel Skinner & Eddy Corpn. v. Mc- 
Carl, 72 L. Ed. 13, 14, and United States Ex rel Das- 
comb et al. v. Board of Tax Appeals, 56 App. D. C. 
392, 394, this Court in the later case declaring: 

“That mandamus is the proper remedy is 
equally plain. Int. Com. Com. v. Humboldt Steam¬ 
ship Co., 224 U. S. 474, 32 S. Ct. 556, 56 L. Ed. 
849; Louisville Cement Co. v. Int. Com. Com., 
246 U. S. 638, 38 S. Ct. 408, 62 L. Ed. 914; Kansas 
City Ry. v. Int. Com. Com., 252 U. S. 178, 40 S. 
Ct. 187, 64 L. Ed. 517. In the Louisville Cement 
Co. Case the Interstate Commerce Commission 
contended, as does the defendant here, that an 
appeal had not been seasonably noted. The court 
found that the Commission had erred in its in¬ 
terpretation of the law and awarded the writ, 
saying: 

‘The unusual and purely fortuitous circum¬ 
stance, that the character of this jurisdictional 
limitation on the power of the Commission 
chances to be such that the giving of a correct 
construction to it must result in determining the 
character of the decision which the Commission 
must render when the case is returned to it, can¬ 
not affect the power of this court or that of the 
lower courts to define what that jurisdiction is 
under the act of Congress or the duty of the 
Commission to accept and act upon such defini¬ 
tion when announced.’ ” 

In United States v. Blair, 55 App. D. C. 359, this 
Court said: 
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“Nor has the relator any other remedy than 
mandamus by which to enforce its plaiiji legal 
rights under the statute. The fact that it irjight at 
the same time have other rights with other rem¬ 
edies arising out of the same transaction, d[)es not 
negative this statement. * ’ 

The language of Mr. Justice Brandeis in Baltimore 
& Ohio R. Co. v. United States, 264 U. S. 258, 264, is 
most illuminating. Citing cases in which the Supreme 
Court had refused to review the action of the! Inter¬ 
state Commerce Commission, he remarked that “ju¬ 
dicial review was refused, not because the order was 
permissive, or because it was negative in character, 
but it was a denial of the affirmative relief sought.” 
And so, here, were the action of the Board a denial of 
the affirmative relief sought instead of a refusal to per¬ 
form the plain ministerial duty of vacating its void 
order of extension and entering a default, we'would 
have a very different case than the one before the 
Court, but an identical one with that to which the ap¬ 
pellant seeks to liken this. 

Maryland v. Soper, 270 U. S. 8, was a petition for 
mandamus to compel a District Judge to remaud to a 
State Court for trial an indictment, for murder jwhich 
had been removed from the State to the Federal Court, 
and the writ was granted. Chief Justice Taft, iin de¬ 
livering the opinion, reviewed Virginia v. Riv<is and 
cited Ex parte Harding and many other cases, pojinting 
out that the United States contended that the Rives 
case differed from the one then before the Court “in 
that in the former the State prosecution haft not 
reached a stage, or was not of a character in which, 
under the language of the statute, removal cohid be 
had at all 7 and so the Federal court was wholly with- 
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out jurisdiction. The writ in those cases was justified 
by the Court because of the gross abuse of discretion 
of the lower court, its clear lack of jurisdiction and 
the absence of any other remedy,” and then pointed 
out that in the case before the Court “there is no lack 
of jurisdiction or abuse of discretion; and the only 
issue made is on the interpretation of the facts and the 
application of the section (State judicial code), an issue 
clearly within the judicial jurisdiction of a District 
court,” yet the writ was issued. The Chief Justice 
further pointed out that mandamus by the Supreme 
Court is issued “in the exercise of its appellate juris¬ 
diction,” while the Supreme Court of the District of 
Columbia issues it in the exercise of original juris¬ 
diction. Consequently, cases such as Ex parte Harding 
turning on the exercise of appellate jurisdiction and 
holding application to the Supreme Court for man¬ 
damus to be a subversion or evasion of restrictions 
upon, or of lack of, its statutory appellate power are 
inapposite to this Court, exercising original jurisdic¬ 
tion. He again emphasized the necessity for an ade¬ 
quate remedy to forestall the writ even in the exercise 
of the Supreme Court’s appellate powers, saying: “It 
is granted in analogy to the intervention of equity to 
secure justice in the absence of any other adequate 

remedv. ’ ’ 

* 

See, also, Grable v. Killits, 282 Fed. 185, cited supra . 
p. 79. Petition for writ of certiorari denied, 260 
U. S. 735. 

Ex Parte Hoard, reviewed at pp. 71-2, is not at all 
enlightening upon any question in the case. 

At p. 72, the appellant asserts that we do not claim 
that it was without jurisdiction to act. To the con- 

i 

trary, this is in reality the nub of our entire contention. 


103 


When the time expired, the Board had no jurisdiction 
to extend the time. At all events, it could not extend 
same on a motion stating no ground whatever thjerefor, 
and the extension could not be made by a meiriber of 
the Board to whom the cases had not been assigned. 

In the same connection, the appellant asserts that 
the record abundantlv discloses that it did not act ar- 
bitrarily. We submit that the record abundantly dis¬ 
closes that its actions throughout beginning wijth De¬ 
cember 22, 1926, have been capricious, arbitrary}, with¬ 
out authority, and plain usurpation of jurisdiction 
without color of ground therefor. 

In Ex parte Virginia, 100 U. S. 339, the Court de¬ 
clared that even in doing an act clearlv judicial in 
character, the judge or officer doing the same deprives 
the act of that character “when he acts outside of his 
authority and in direct violation” thereof, ft>r his 
doing so is not “within the limits of his discretion.” 

Before closing this brief, it only remains to express 
our apologies for its length and to invite the attention 
of the Court to the annexed addenda in which will be 
found fully reviewed with cross-references through¬ 
out this brief a number of subjects too lengthy fpr full 
discussion in the body hereof with due regard td other 
demands upon the time and attention of the Court. 

Upon the whole case, it is respectfully submitted 
tiiat the order appealed from should be affirmed with 
leave to amend the third prayer of the petition (rec. 
p. 8) in the Court below, as we have already offered in 
this brief, and did offer in that Court, by changing the 
word “judgment” to “decision” or any other expres¬ 
sion that this Court may deem appropriate, shpuld it 


j 
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consider such amendment to be of any importance in 
the case. 

Respectfully submitted, 

W. C. Sullivan, 

Raymond F. Garrity, 

Leon F. Cooper, 

Attorneys for Appellee. 

R. E. Glessner, 

Fred J. Neuland, 

Of Counsel . 
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ADDENDA. 

APPELLANT'S STATEMENT OF FACtS. 

The verification of the original petitions before the 
appellant .—While this point is mentioned at p. 3 of the 
appellant's brief it is elaborated at p. 28, and ib dealt 
within that connection, supra, p. 43. 

The Alleged Conference of About December i, 1926 . 

The appellant states at p. 3, that late in November or 
early in December, 1926, one of counsel for the appel¬ 
lee conferred with the attorney in the Bureau of In¬ 
ternal Revenue to whom appellee’s cases had been 
assigned in regard to having the question of tax lia¬ 
bility reconsidered in the Bureau. There is nothing in 
the record to substantiate the statement that this was 
held at any time later than December 1st. Butj what 
bearing have these facts upon the case as now before 
the Court? i 

The statement at p. 4 that two attorneys in the office 
of the General Counsel, Bureau of Internal Revenue, 
who were present on that occasion make affidavit that 
appellee’s counsel was then informed that if i^; was 
determined to grant his request for reconsideration be¬ 
fore the administrative unit an application woiild be 
made to the appellant for an extension of time within 
which to answer, is not only without application to the 
case but is wholly without foundation or justification 
in the record, and is specifically denied by Garrity, the 
counsel for appellee to whom reference is made. (Rec. 
p. 37.) The only two persons who could possibly he in¬ 
tended as having made such affidavits are Shepherd 
and Mather. Shepherd only stated that it was his 
“best recollection" (Rec. p. 71) that he so adkdsed 
Garrity, and Mather said no more than that he heard 


i 
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Garrity request that the matters be referred back, not 
touching at all upon the subject of extension of time. 
(Rec. pp. 68-9.) 

Indeed, had any such arrangement been made, it cer¬ 
tainly did not include or even imply so much as a sug¬ 
gestion that the application could be made at any time; 
and if it could be made two days late it might as well 
have been two months or two years, or even a longer 
period after the time had expired. (District of Colum¬ 
bia v. Roth, 18 App. D. C. 547, post, p. 118.) The inter¬ 
view in question was nearly a month prior to the ex¬ 
piration of time to answer. At all events, the operative 

effect of the rules certainlv could not be avoided in 

* 

this wav. 

* 

It was the duty of the Commissioner to see to it that 

•j 

the motion for extension of time was filed while the 
time itself was current. Instead of doing so, he ig¬ 
nored the rule of the Board, and “no steps whatever 
were taken by him to ascertain whether or not the mo¬ 
tions had reached their destination” within the time 
prescribed, in the language of this Court in Doyne v. 
Werner, 48 App. D. C. 254, post, p. 125. 

Indeed, merely filing the motions for extension of 
time would not have been sufficient, but it was essen¬ 
tial that they be so filed, that a time be fixed for their 
hearing, notice given to the appellee and an oppor¬ 
tunity afforded it to attend, and that such hearing be 
held and action upon the motions be taken, all before 
the expiration of the 18th day of December. Mulvihill 
v. Clabaugh, 21 App. D. C. 440, post, p. 124; Kearny 
v. Latterner, 55 W. L. R. 66, post, p. 128. 

The Reference Back to the Administrative Unit . It 
is true, as stated at p. 4, that the cases were referred 
back to the administrative unit, but this reference was 
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not made until December 31st. (Rec. p. 35.) ] What 
bearing the fact of the reference has upon the present 
case is not apparent. 

The Alleged Conference with the Official in the Ad¬ 
ministrative Unit . The further statement, also at p. 4, 
that counsel for the appellee conferred by telephone 
and in person with the official who was handling the 
cases in the administrative unit about which tfyere is 
said there can be no question, is likewise irrelevant. 
There is, however, a very serious question on this 
subject. The facts in that regard are as follow^: 

In Paragraph 6 of the so-called “motion,” filed Jan¬ 
uary 26, 1927, the Commissioner states that subsequent 
to the return of the cases to the Income Tax Unit under 
date of December 31, 1926, “counsel for the petitioner 

i 

has been in conference with the Unit.” (Rec. p. 35) 
Every statement on this subject made before t)ie ap¬ 
pellant on behalf of the appellee was in reply to and 
in correction of this language of the so-called “mo¬ 
tion/- Garrity, in paragraph six of his original affi¬ 
davit (Rec. p. 3S) declares that, on January 3,| or 4, 
1927, at which time neither the appellee nor its coun¬ 
sel knew of the attempted extension of time, Frishett, 
of the 60 Day Conference Section, called Garrity on 
the telephone and talkd with him, following which 
Garrity called Frishett later in the day and had a fur¬ 
ther talk with him, and on January 5, 1927, Garrity’s 
office received a copy of the motion to extend time with 
the “granted” imprint thereon; that on Januajry 6, 
the motions for judgment were filed; that a day or two 
thereafter Garrity went to the Sixty Day Conference 
Unit with Cooper, another of the counsel for appellee, 
when they saw Frishett, inquired of him wheii the 
papers had come back to the Sixty Day Conference 

i 
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Unit and were informed by him that this occurred on 

December 31, 1926; “and the foregoing are the only 

interviews or communications, even, which I or so far 

as I know any of the counsel for the petitioner have 

had with the Income Tax Unit or the Sixtv Dav Confer- 

ence Unit or any representative of the respondent since 

the filing of the petitions in these matters, except and 

save onlv that after the last mentioned interview” with 
* 

Frishett he telephoned to Garrity, advising that the 
papers had been recalled from his office and until they 
should be returned he could not advise whether a con¬ 
ference would be granted or not, and except one tele¬ 
phone talk of Cooper with Shepherd, and another tele¬ 
phone talk of Cooper with Mason R. Leming, Assistant 
Chief of Appeals Division of the Office of the General 
Counsel for the Commissioner, and an oral interview 
between Leming, Shepherd, Cooper and Garrity, which 
last mentioned interview was not even in the nature 
of a conference and at which time “Leming appeared 
greatly provoked at us for the filing of said motions 
and our decision to prosecute them, even going so 
far, in effect, as to threaten us by calling our attention 
very pointedly to the fact that we have a great many 
other cases pending (in which the petitioner here is 
not concerned) and find it necessary almost every day 
to interview some member of the General Counsel’s 
office, and that he wanted us to understand that he was 
desirous of ‘knowing with whom we are dealing.’ ” 
(Rec. pp. 38-9) 

Cooper, in his original affidavit, Exhibit 9, and Gless- 
ner and Neuland in their original affidavit, Exhibit 10, 
fullv corroborate Garrity’s statements. (Rec. pp. 41- 
3.) ‘ 

We have taken pains to fully state the facts in con- 



nection with the inaccurate statements hereinbefore re- 
fered to at page 4 of the appellant’s brief, only for the 
purpose of correcting the error made by the appellant 
in this respect, notwithstanding the fact that tjhis en¬ 
tire subject is not germane to anything befcjre the 
Court. If, as we contend, the appellant had no pow r er 
to make the attempted order of December 22, jand if 
that order was utterly void and ineffective, life And vi¬ 
tality could not possibly be imparted to it by tile con¬ 
ferences, conversations, interviews or talks alleged to 
have occurred between Frishett on the one hapd and 
counsel for the appellee on the other, even if th^y had 
occurred exactly when and as claimed by the appellant. 

Preparation of Memorandum of Reference ai\d Ap- 
plications for Extension of Time. The appellant as¬ 
serts, at pp. 4-5, that on or about December 18th^ 1926, 
the attorney for the Commissioner who was handling 
appellee’s petitions before the appellant prepared a 
memorandum referring the cases back to the Admin¬ 
istrative unit and at the same time prepared an [appli¬ 
cation for extension of time to answer, which applica¬ 
tion was signed on December 18th. This statement 
likewise has no bearing upon the case. Yet th^ only 
information on this subject comes from the affidavits 
filed on behalf of the Commissioner, in which| it is 
asserted not that the memorandum and application 
were prepared “on or about December 18th, 1 ’ but 
that the memorandum was prepared “on or before 
December 18th,” and that the application wa^ pre- 
pared at the same time (Rec. p. 71) unaccompanied 
by any suggestion even as to whether they were pre¬ 
pared on December 18th, or how long prior thereto, 

or why not earlier. But when were the memorandum 
* 

and the application in fact prepared f On, after or 
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before December 18th? If before that day, how 
long before? If on December 18th, it certainly 
was incumbent on the Commissioner to make certain 
that the motion should be filed and presented to the 
Board for action in time, unless it was his intention to 
treat the rules of the Board as a mere “scrap of 
paper.” Indeed, on the language of Shepherd’s affi¬ 
davit, which as we have seen is all that there is on the 
point, it must be taken that the decision to refer the 
cases back was not reached until December 18th, and 
consequently; that the motions were not even prepared 
bv him until that dav, for he savs that he reached his 
decision on or before December 18th, thereupon pre¬ 
pared his memorandum of transmission—which bears 
date December 31 (Rec. p. 35)—and at or about the 
same time, more particularly on the same day, lie pre¬ 
pared the motion, for signature of the General Counsel. 
(Rec. p. 71.) It was essential not only to file the mo¬ 
tion but to have it acted upon prior to midnight, if not 
prior to 4.30 p.m., of December ISth (Lewis-Hall Iron 
Works v. Blair, 57 App. D. C. 364, 366, supra, p. 17), 
after hearing with both sides represented, or at least 
afforded an opportunity thereof, supra, p. 21. It 
is conclusively demonstrated by Shepherd’s own affi¬ 
davit that he did not attempt to prepare the mo¬ 
tion in time, and it must be conceded on all hands that 
no excuse whatever is suggested for this delay, even if 
excuse for delay could serve any useful purpose. 

The Aliened Signing of the Application for Exten¬ 
sion of Time on December 18, 1926. The statement at 
p. 4 that the applications were signed on December 
18th, is likewise without a shred of foundation in the 
record, the only showing being, by the affidavit of 
Adams, that he signed the general counsel’s name 
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thereto “on or before December 18th.” (Rec. |>. 70.) 
The remarks in connection with the immediately pre¬ 
ceding point apply with equal force here. 

The Appellant's Decision. The reference thereto at 
p. 5 overlooks the vigorous and forceful dissents! of its 
own members at pp. 90-2 of the Record. 

The Alleged Answers of the Commissioner (jpp. 5- 
6.) It is important to note at the outset that thpy are 
mere general denials (Rec. pp. 73-4), and are there¬ 


fore not proper to be filed at any time in the light jof the 
Board’s own rule No. 14: 

i 

I s 

“ After service upon him of a copy of thi peti¬ 
tion, the Commissioner shall have 60 days ivithin 
which to file an answer or 20 days within which to 
move in respect of the petition. The answer shall 
be so drawn as fully and completely to advibe the 
petitioner and the Board of the nature of tjie de¬ 
fense. It shall contain a specific admission pr de¬ 
nial of each material allegation of fact contained 
in the petition and shall set forth any new| mat¬ 
ters upon which the Commissioner relies fpr de¬ 
fense or affirmative relief. Each paragraph con¬ 
tained in the answer shall be numbered to corre¬ 
spond with the paragraphs of the petition. 1 . An 
original and four copies of the answer shhll be 
filed, of which the original shall be signed by the 
the Commissioner or his counsel and the Copies 
confirmed by him.” 

i 

Certain it is that no Court or Board, exercising a ju¬ 
dicial discretion, could or would permit the filijig of 
such papers in the very teeth of this rule. The action 
in so doing constitutes a clear abuse of discretion even 
by a body having discretionary powers. 

On January 26, 1928, the appellant entered ills or¬ 
ders, denying appellee’s said motions, Exhibits 6 and 
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6 (Ree. pp. 33-4), the said orders being preceded by the 
promulgation of its opinion, five of its members dis¬ 
senting therefrom, four of them filing dissenting opin¬ 
ions, copy of which said order is Exhibit 23, and of 
which said majority and dissenting opinions is Ex¬ 
hibit 24. (Rec. pp. 79-92.) 

The return to the rule issued bv the lower Court 

mf 

avers that the answers were filed with the Board by 
the Commissioner on March IS, 1927, and were re¬ 
ceived by the Board as of March 18, 1927, in its opin¬ 
ion and decision, promulgated January 26, 1928, as 
appears from the copy of said decision and opinion an¬ 
nexed to the petition as Exhibit 24 (Rec. 98), though 
bv reference to Exhibit 23 it will be observed that the 
respondent, did not give leave to the Commissioner to 
file his answers in said causes or either of them (Rec. 
]). 79), and neither of said answers had been filed at 
the time of the institution of this suit, wherefore even 
conceding to the said attempted so-called order of De¬ 
cember 22, 1926, full value and effect, the extended 
time tlierebv allowed to the Commissioner to file an- 

mf 

swer expired on April 17, 1927, without any applica¬ 
tion having been made for further extension of such 
time and without answer having been filed when this 
suit was instituted. 

The appellee in its reply to the appellant’s return 
to the rule to show cause, denies that the answer of 
the Commissioner was filed on March 18tli, 1927, and/ 
or was received by the Board as of March 18, 1927, in 
its opinion and decision, and avers on the contrary 
that the said answer has never been filed and that the 
Board was without authority to receive the same at 
any time until it had been filed, that in the light of the 
facts of this case it can only be filed pursuant to an 
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order of the Board, that it could then only be filed as of 
the date of such order, and that no such order Wp.s at¬ 
tempted to be made until after the filing of thd peti¬ 
tion in this cause, that is to say, on February 21,j 1928, 
when the appellant assumed to enter an ordey that 
certain answers of the Commissioner * 4 filed Match 8, 
1928, to the petitions herein be, and the same thereby 
are received and made a part of the record herein’’ 
(Rec. pp. 93-4), copy of which said order is Ejxhibit 
25 to the petitioner’s reply in this cause (Rec. p. 95). 
The supposed answers mentioned in the said attempted 
order could not have been filed as of the date stated 
therein since it describes them as answers filed ^even- 
teen davs thereafter. 

After the filing of the foregoing reply, the appellant 
endeavored to correct its order in the particulars 
pointed out in the said reply as will be seen by Ex¬ 
hibit No. 26 (Rec. p. 96), attached to the stipulation in 
this cause. 

The said stipulation recites that: 

j 

“The entire history of Exhibits Nos. 17 and 18 
accompanying the petition, which are referred to 
in paragraph numbered eleven of the returji and 
answer as answers of the Commissioner of In¬ 
ternal Revenue to the original petitions before the 
respondent, is set out in the several exhibits!here¬ 
inbefore mentioned, more particularly the said Ex¬ 
hibits Nos. 17 and 18, together with Exhibits Nos. 
11, 12, 23 and 25.” (Rec. p. 96.) 

As stated, the answers have never been filed. This 
Court in Lewis-Hall Iron Works v. Blair, 57 App. D. C. 
364, 366, has said: ! 
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“It is well established that in general a paper is 
not ‘filed/ within contemplation of law, until it is 
delivered to the proper officer to be filed by him. 
* * * A paper is said also to be filed when it is 
delivered to the proper officer, and by him received 
to be kept on file. (Citations.) * * * Filing a paper, 
in modern usage, consists in placing it in the cus¬ 
tody of the proper official by the party charged 
with the duty, and the making of the proper in¬ 
dorsement by the officer. (Citations.) In the sense 
of a statute requiring the filing of a paper or docu¬ 
ment, it is filed when delivered to and received bv 
the proper officer to be kept on file. The word 
carries with it the idea of permanent preservation 
of the thing so delivered and received; that it may 
become a part of the public record. It is not 
synonymous with deposited. (Citations.) ” 

Nevertheless, if the answer had actually been filed 
pursuant to leave specifically given, the case for the 
appellant would be no stronger if the assumed order 
of December 22nd is void, as unquestionably it is. Con¬ 
sequently, the point is wholly without point. 


EFFECT OF RULES MADE BY EXPRESS 
STATUTORY AUTHORITY. 

In Caha v. United States, 152 U. S. 211, 222, the Su¬ 
preme Court said: 

“It may be laid down as a general rule, deduci- 
ble from the cases, that wherever, by the express 
language of any act of Congress, power is en¬ 
trusted to either of the principal departments of 
government to prescribe rules and regulations for 
the transaction of business in which the public is 
interested, and in respect to which they have a 
right to participate, and by which they are to be 



controlled, the rules and regulations prescribed in 
pursuance of such authority become a mass pf that 
body of public records of which the court takes 
judicial notice.” 

General Orders of the War Department issiied by 
statutory authority are “part of the law of the land.” 

Givens v. Zerbst, 255 U. S. 11, 18. 


In Thompson v. Hatch, 2 Pick. 512, dealing ivith a 
court rule promulgated by the Court itself without 
statutory authority, it was said: 


“A rule of the court thus authorized and| made 
has the force of law, and is binding upon thd court 
as well as upon parties to an action, and canpot be 
dispensed with to suit the circumstances of any 
particular case.” j 

This Court has said this “is a leading case upon this 
subject.” District of Columbia v. Roth, 18 App. D. C. 
547, post, p. 118. 

In Rio Grande Irrigation and Colonization Company 
v. Gildersleeve, 174 U. S. 603, 608, the Court applied 
the doctrine of Thompson v. Hatch to a rule promul¬ 
gated by a superior Court for the government of hn in¬ 
ferior Court, saying: 

“As no discretionary power was reserved to 
the trial judge, he could not dispense wit^i this 
rule of court. As was said in Thompson v. Hatch, 
2 Pick. 512: 

“ ‘ A rule of the court thus authorized and made 
has the force of law, and is binding upon the court 
as well as upon parties to an action, and cannot be 
dispensed with to suit the circumstances o^ any 
particular case/ ” 
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In ex parte Dante , 228 IT. S. 429, a verdict was re¬ 
turned on April 16th, 1912. On April 21st, the defen¬ 
dant died. On May 3rd, the trial court overruled 
motions for new trial and in arrest of judgment, and 
entered judgment nunc pro tunc as of the date 
of the verdict. Owing to a contest over probating of the 
will, no one'was authorized to represent the estate until 
the appointment of collector on June 14th, and soon 
afterwards the collector was authorized to enter his 
appearance! in the suit mentioned, and to “take such 
steps as may be necessary to prosecute an appeal from 
the judgment entered therein.’’ On June 22, the trial 
court revived the cause in the name of the collector, 
but denied a motion to vacate the judgment, and an 
appeal was noted that day. Holding that the appeal 
came too late in view of this Court ’s rule requiring it to 
be taken “within twenty days after the order, judg¬ 
ment or decree complained of,” the Supreme Court 
said: 


“This rule is still in force and has been inter¬ 
preted to include the perfecting of an appeal by 
tiling bond, and is the only rule governing the time 
within which appeals from the Supreme Court of 
the District shall be taken or perfected; and there 
is no statute or rule which extends the time for 
taking or perfecting an appeal in the event of the 
death of a party to the cause. Under these cir- 
cumstahces we are of opinion that whatever may 
be the scope of the appeal noted by the collector, 
as the time for appealing from the judgment had 
expired long prior to the making of the order, the 
court did not err in dismissing the appeal.” 

Like ruling was made by this Court in Brown v. 

Bradley, 6 App. D. C., 207, 222, with respect to a rule 
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of the lower Court fixing the time for settling hills of 
exception. 

In District of Columbia v. Humphries, 11 App. D. C. 
68, 78-9, the Court said, with respect to a rule limiting 
the time for filing transcripts of record : 


44 It appears that there was some dispute |r mis¬ 
understanding between the counsel of the parties 
in respect to the matter of settling the bills] of ex¬ 
ceptions, and affidavits were filed. But th^t does 
not sufficiently account for the delay, or t^ke the 
case out of the operation of the rule of this Court. 
There was ample time, as well as ample meahs, for 
settling the bills of exception within the time pre¬ 
scribed. 5 9 


This language has a most direct application j to the 
subject-matter of the various affidavits here, 0,nd is 
conclusive of them. 

j 

Motion for rehearing was denied, the Court spying: 


“The rule of court is the law of the court, as it 
is of the parties, and there is no dispensing power 
in the court simply to meet what is supposed to 
be the pressing exigency of a particular case. * * * 
“The transcript was not filed in this cour: with¬ 
in the time prescribed by the rule of this court, 
and the appellee, the plaintiff below, claimed the 
enforcement of the rule both by motion to ilocket 
and dismiss before the transcript was filed, hnd by 
motion to dismiss after the transcript was filed out 
of time. This right to dismiss we have no power 
to refuse. * * * 

4 4 The time prescribed by the rule must b<^ given 
full force as a limitation of time for filiijig the 
transcript; that is the clear meaning and tenor of 
the rule,” 
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If, where the transcript of record was not filed in 
time, and the appellee moved to docket and dismiss, 
before the transcript was filed, and moved to dismiss 
after the filing of the transcript, the Court had no 
power to refuse “this right to dismiss,” there being 
“no dispensing power in the court simply to meet what 
is supposed to be the pressing exigency of a particular 
case,” it necessarily follows here that the appellant 
had no power to deny the appellee’s right to have judg¬ 
ment entered in its favor for the Commissioner’s fail- 
to answer in time. 

In District of Columbia v. Eoth, 18 App. D. C. 547, 
considering the same rule as in the Humphries case, 
the Court, after adverting to the fact that the rule 
was promulgated under express statutory authority, 
said of such rules: 

“By rule XV of this court it was made the duty 
of the appellant ‘within forty days from the time 
of the appeal entered and perfected in the court 
below (unless such time for special and sufficient 
cause be extended by the court below, or the judge 
thereof by whom the judgment, decree or order 
may have been rendered, such time to be definite 
and fixed), to produce and file with the clerk of 
this court a transcript of the record of such case.’ 
* * * In this case, as it appears, an application 
was made, after the bill of exceptions was signed 
and filed, and after the forty days had expired, for 
an order, and an order was procured, for the allow¬ 
ance of an additional period of thirty days for 
filing the transcript dating from April *3, 1901, the 
date of the order. This was clearly too late. The 
application for and obtaining the order for the ex¬ 
tension of the time prescribed by the rule should 
be made within the period of forty days, otherwise 
it is not an extension of a current period, but the 
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prescribing of a new and additional period; and if 
that can be done after the expiration of the first 
period of forty days, it may be done at any time, 
no matter how long after such expiration, and 
there would be in reality no limit to the time 
within which a transcript could be filed,—that right 
being made to depend entirely upon the indulgence 
of the judge below. This is clearly not the inten¬ 
tion of the rule. * * * j 

“It is manifest that the rules of this cburt de¬ 
signed to regulate the prosecution of appeals to it, 
have not been observed. The rules of cburt for 
the regulation of its practice and the orderly trans¬ 
action of business therein are indispensable; and 
all courts of record have an inherent power to 
make such rules. But with respect to thijs court, 
as to the matter of regulating the prosecution of 
appeals thereto, the act of Congress of July 30, 
1894, expressly provides that this court ‘ shall 
make such rules and regulations as may bq neces¬ 
sary and proper for the transaction of ijts busi¬ 
ness and the taking of appeals to said court.’ And 
further, by such rules, ‘to regulate all masters re¬ 
lating to appeals, whether in the court below or in 
said Court of Appeals.’ In pursuance ! of the 
power thus given, rules have been adopted by this 
court to regulate the matter of taking appeals and 
preparing the same for hearing, as shown py rules 
X to XVI, inclusive, and rule XV regulates the 
matter of the present controversy. 

“These rules would be but of varying force, and 
of little value either to the court or suitprs, and 
consequently very imperfect regulations! of the 
subject, if their limitations and provisions could 
be dispensed with upon any and all occasions when 
circumstances might show a possible hardship to 
the party who had failed to observe the require¬ 
ments of the rules, whether such failur^ be oc¬ 
casioned by mistake, oversight, or otherwise. But 
these rules, so long as they remain unre^cinded, 


i 
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cannot be dispensed with by the court to meet 
the apparent hardship of any particular case, in 
the absence of fraud. They have the force of law, 
and are binding upon the Court, and upon the 
suitors and those who represent suitors. This is 
the principle that prevails generally in the courts 
of the country. The case of Thompson v. Hatch, 
3 Pick. 512, is a leading case upon this subject. 
There, a rule of the Court of Common Pleas pro¬ 
vided that a plea in abatement ‘may be filed at any 
time during the first four days of the return term, 
and not afterwards.’ A plea in abatement, in 
consequence of misinformation from a judge of the 
Court of Common Pleas, was not offered until the 
fifth day of the term, and w*as then, by leave of the 
judge, filed as of the fourth day. This ruling w T as 
taken to the Supreme Court of the Commonwealth 
by appeal, and that court, in reviewing the ruling 
of the court below, said: ‘But a rule of the court 
thus authorized and made, has the force of law, 
and is binding upon the court, as w*ell as upon 
parties to an action, and cannot be dispensed with 
to suit the circumstances of any particular case. 
In the case before us, the plea w r as allowed to be 
filed on the fifth day of the term, although the rule 
allows but four days for the purpose. The cir¬ 
cumstances were such as w’ould justify that order 
of the court, if it had power to pass it; but w’e are 
satisfied that no one judge of the Court of Com¬ 
mon Pleas, or of this court, has authority to dis¬ 
pense with rules deliberately made and promul¬ 
gated, on account of the hardship of anly particu¬ 
lar case, any more than he would have authority 
to dispense with any requisition of the legislature 
itself. The courts may rescind or repeal their rules 
without doubt, or in establishing them may re¬ 
serve the exercise of discretion for particular 
cases. But the rule once made without anv such 
qualification must be applied to all cases which 
come within it, until it is repealed by the authority 
which made it.” 
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If in the Hatch case, thus approved by this Court 
and also as we have seen by the Supreme Court! of the 
United States, supra, p. 115, misinformation of a| Judge 
of the Court as to the time within which a motion may 
be filed is no excuse for the delay in filing same; and 
if as stated in the Koth case “the reasons assigned for 
the oversight * * * clearly do not relieve the case; of the 
difficulty,” what have we here to do so? Mistake and 
oversight are specifically declared to be insufficient. 
But even that much does not here appear! 

In Talty v. District of Columbua, 20 App. D. C. 489, 
490-1, dealing with the time within which undetf rules 
promulgated by this Court, bills of exceptions jin the 
Police Court shall be presented here, it was said: 

“The bill of exceptions was, by the pl^in re¬ 
citals of the record, presented to the court, feigned 
by him and filed, two days after the expiration 
of the time prescribed by the terms of thfe rule. 
The rule was made by the express authority |of the 
act of Congress in order to give the same complete 
and definite effect. It has the force of law, and is 
binding upon the court as well as partie^, and 
cannot be dispensed with bj^ the court to meet the 
hardship of a particular case (citations).” 

i 

In Mulvihill v. Clabaugh, 21 App. D. C. 44(j, 441, 
et seq an appeal bond was not submitted to the lower 
Court for approval until two days after the time al¬ 
lowed by the rules of this Court for the purpose, identi¬ 
cally the same period of tardiness as here, and this 
Court said: 

i 

“In a case, such as the present, where a bond 
is simply filed in the clerk’s office, and the coiirt or 
judge is not called upon to approve the bond until 
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after the expiration of the twenty days (and if it 
can be two days after, it may be thirty), and for 
any reason the approval of the bond is refused, 
what in such case is the predicament of the appeal ? 
It is very clear the appeal has not been perfected 
as required by rule of court, and there is no stay 
of execution of the judgment effected by the bond 
without approval, and the appellant has no right, 
under the rule of court, to file a new bond, as that 
cannot be done within the twenty days. 

“The right of appeal is given by the statute, but 
the time and manner of the prosecution of the right 
to this court, is regulated entirelv bv the rules of 
this court made in pursuance of the act of Con¬ 
gress ; and the terms and conditions of those rules 
must be fullv and substantiallv complied with in 
order to perfect the appeal, and to entitle the 
appellant to the benefits thereof. Rule 10, and the 
several sections thereof. Unless the rule be com¬ 
plied with the appeal will be dismissed.” 

In Drew v. Hogan, 26 App. D. C. 55, 62-3, an injunc¬ 
tion had been issued bv the lower Court without re- 
quiring an undertaking in accordance with its rules, 
and this Court, in contempt proceedings for violation 
of the injunction, held the order void, saying: 

“It appears that the court issued the restrain¬ 
ing order on March 26, and continued it under the 
order of April 4, without requiring the filing of 
an undertaking; and it is therefore urged that 
these orders were inoperative and void by reason 
of the failure to require that undertaking be filed. 
We think this point is well taken. By the terms 
of the rule it is made a condition precedent to the 
issuance of an injunction or restraining order, in 
a suit of this character, that an undertaking be 
executed and filed. This rule is binding upon the 
judge granting the injunction or restraining or- 
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der, and he has no right to waive the requirement. 
* * * The original order in this case was granted 
ex parte, and the defendant had the right to pre¬ 
sume that the court had obeyed its own rulies. Par¬ 
ties to suits and their attorneys are justified in pre¬ 
suming that a court will not violate its own rules. 
18 Enc. PL & Pr., p. 1265. In Wall v. Wall, 2 Harr. 
& G. 79, it was held that courts have no dispensing 
power over their rules and long-established prac¬ 
tice, and that a party to whose prejudice ^n inno¬ 
vation upon a rule of a court is made has a right to 
seek redress in the appellate court. This doctrine 
was recognized and affirmed in Abercombie v. Rid¬ 
dle, 3 Md. Ch. 320, 325. * * * 

‘ 4 Rule 42, in our opinion, has the force of a 
statute. A duly authorized rule undoubtedly has 
the force of law, and is binding upon the court, and 
upon parties to an action, and cannot be dispensed 
with to suit the circumstances of any particular 
case/ ’ 

j 

Iu Hines v. Hines, 43 App. D. C. 277, the decree was 
entered on May 13, 1914, and the time for presentation 
and settlement of the statement of evidence for ap¬ 
peal, unless extended, expired on June 27th. 0n June 
18th, the appellant died, his heirs at law succeeded to 
his rights, and they were substituted on July list, an 
order was then taken extending to August lplth the 
time for presentation of the statement of evidence, at 
which time it was further extended to October 6th. The 
statement was submitted to the trial justice ^nd by 
him approved on October 13th. Sustaining a motion 
to strike out the statement of evidence, the Couft said: 

“We are of the opinion that the statement was 
approved and filed too late. The appellant’s 
counsel had sufficient opportunity to file the state¬ 
ment before the death of appellant, and might have 
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done soi afterwards before the expiration of the 
thirty-eight days given in the rule. 

“These rules are binding upon the court below, 
and govern in this court. (Citation.)” 

In re Hitchcock, 47 App. D. C. 251, the Court said: 

“This is an application to reinstate an appeal 
which was dismissed because not taken within the 
forty days allowed by rule 21 governing appeals 
from decisions of the Commissioner of Patents. 
The applicant, Halbert K. Hitchcock, earnestly 
urges in his brief that the case should be restored 
to the docket, and for reasons assigns: (a) That 
he intended to take an appeal, and notified the 
Commissioner of this intention; (b) that he was 
endeavoring to procure certain affidavits to be 
filed in the Patent Office after the Commissioner’s 
decision; and (c) that he had inadvertently over¬ 
looked the requirement of the rule. An intention 
to appeal does not constitute an appeal, or even a 
step in that direction. If the applicant had done 
something though imperfectly, in the way of per¬ 
fecting his appeal, he might have come within the 
decision in Alaska United Gold Min. Co. v. Keat¬ 
ing, 53 C. C. A. 655, 116 Fed. 561, strongly relied 
upon by him, but he did not. The affidavits which 
he was assembling could not, of course, be con¬ 
sidered by us in reviewing a decision of the Com¬ 
missioner rendered before they were filed; they 
were immaterial. If the fact that he overlooked 
the rule formed a sufficient ground for excusing his 
delinquency, we might as well abolish the rule, and 
this we are unwilling to do. They are necessary 
to the orderly and expeditious despatch of busi¬ 
ness. We find they serve that purpose, and they 
must be enforced. Nearly every week one or 
more applications are made to us to relieve par¬ 
ties from the consequence of their failure to ob¬ 
serve them. The most trivial excuses are offered, 
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at times. We are compelled to deny mostl of the 
applications. This is not a pleasant duty, £nd we 
would like to be relieved from it, which cab easily 
be done by attorneys giving heed to the! rules. 
Practitioners at this bar are conclusively pre¬ 
sumed to know the rules; and if they fail! to ob¬ 
serve them, they and their clients must bear what 
follows, except where they are excused by!cogent 
reasons. The application is denied.’’ 

Comment on this case is almost superfluous.! Prac¬ 
tically every word of the foregoing excerpt fijts this 
case as accurately as if written for it, and eac|i point 
touched upon is conclusive here. 

In Doyne v. Werner, 48 App. D. C. 254, the! Court 
said: 

I 

I 

“The showing in support of the motion discloses 
no diligence and is otherwise entirely insufficient. 
* * * When counsel discovered that he coujld not 
get the briefs printed so as to have theib filed 
within the period allowed by the order of extension, 
he should have applied at once to this court for an 
enlargement of the time. He did not do so, but 
ignored the order and the rules of the cour^;. No 
steps whatever were taken by him to ascertain 
whether or not the briefs had reached theijr des¬ 
tination. We have said that the rules of this 
court are made to be obeyed, and he who disre¬ 
gards them does so at his peril. Re Hitchcock, 
47 App. D. C. 251.” ! 

In Nealon v. Davis, 57 App. D. C. 133, the lower 
Court had promulgated its rule providing in effedt that 
when any case should stand for the full period of one 
year without action of any kind, the Clerk should en¬ 
ter an order “dismissed, W. P.,” with a right reserved 
to the Court to restore the case within six months^ Ap- 
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plication to restore a case dismissed under the rule was 
made after the expiration of that time, and was granted 
and subsequently this order was vacated as being void 
on the ground that “at the time when the motion for 
revival was filed the Court had lost jurisdiction of the 
case because of the expiration of the six months’ ex¬ 
tension.” 

This Court approved the action so taken, saying: 

“We think furthermore that the duty performed 
bv the clerk when entering a dismissal under the 
rule was not judicial but ministerial. 

“ ‘A ministerial act is one which a person per¬ 
forms in a given state of facts, in a prescribed 
manner, in obedience to the mandate of legal au¬ 
thority, without regard to, or the exercise of, his 
own judgment upon the propriety of the act being 
done.’ (Citation.) 

“The rule of court in question had the force and 
effect of law in the case within the sense of the 
foregoing authority, and it has been said in respect 
to such rules that ‘there is no dispensing power in 
the court to meet what is supposed to be the press¬ 
ing exigency of a particular case.’ (Citations.) 

“We think that the dismissal of the case entered 
by the clerk under authority of the rule of court 
aforesaid was entitled to equal force and effect, 
within the purpose and intent of the rule, as a 
judgment of dismissal entered for similar reaso is 
by the court itself. It has been held by this court 
that ‘after the expiration of the term of the court 
at which a judgment dismissing an action for fail¬ 
ure of the plaintiff to file a replication within the 
time prescribed by the rules of court, the court has 
no power to vacate the judgment of dismissal and 
reinstate the case.’ (Citations.) 

“We are accordingly of the opinion that the 
order entered on March 12, 1920, setting aside and 
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i 

vacating the dismissal of the cause was void for 
want of jurisdiction of the court over the case at 
that time, and that the order now upon appeal 
was correct.” 

i 

The most recent pronouncement on the point which 
we have been able to find is the decision of this jCourt 
in West v. United States, 30 Fed. (2d) 739, decided 
January 7, 1929, where the Court at p. 741 said: 

“Notwithstanding plaintiff’s full and complete 
compliance with the existing regulations of the 
Department, it is urged by counsel for tint gov¬ 
ernment that the Secretary, in the exercise |of his 
discretionary power, may, without assigning any 
other reason, deny plaintiff’s application on the 
ground that at the time the application wasjmade 
she lacked two months of having attained! legal 
age under the laws of the state of California. This 
raises the question of the binding force of rules 
and regulations upon an executive officer of the 
Department until they are duly abrogated, i 

“In the early case of United States v. MapDan- 
iel, 7 Pet. 1, the court, considering the broad 
powers of a Department of the government to 
establish rules and regulations for the condhct of 
its business, when not in conflict with express pro¬ 
visions of law, said: 

“ ‘ Hence, of necessity, usages have been Estab¬ 
lished in every department of the govern|ment, 
which have become a kind of common law), and 
regulate the rights and duties of those who act 
within their respective limits. And no change of 
such usages can have a retrospective effecj;, but 
must be limited to the future. Usage cannot alter 
the law 7 , but it is evidence of the construction £iven 
to it; and must be considered binding on! past 
transactions.’ 

“On the question of the illegality of orders 
made by the Secretary of the Interior in conflict 
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of existing regulations, the cases of James v. Ger¬ 
mania Iron Company, 107 Fed. 597, is conclusive. 
The facts in that case were that on February 18, 
1889, the Secretary of the Interior decided that a 
prior entry of a certain tract of land was void; 
and that the land had been restored to the public 
domain. Notice of his decision was given the local 
land officers on February 22, 1889. On February 
19th, ‘A’ made an application to enter the land 
at the local land office. ‘B’ was the first applicant 
to enter it after the officers of the local land office 
had received notice of the decisions cancelling the 
prior entry. The Secretary held that ‘A’ acquired 
the superior right to the land, and accordingly is¬ 
sued a patent. The court held that this decision 
was clearly an error of law; and that ‘B’, the 
first applicant after official notification of the de¬ 
cision had been received at the local land office, 
was entitled to a decree charging the title under 
the patent with a trust for his benefit. 

“The decision in this case by Judge Sanborne, 
of the eighth judicial circuit, in which Judges 
Caldwell and Thayer, circuit judges, concurred, is 
a full and complete announcement of the law as 
to the power of the Secretary of the Interior to 
ignore existing regulations. Quoting from the syl¬ 
labus, which epitomizes the law as announced in 
the opinion, the court held that ‘rules of practice 
of the Land Department formally established and 
promulgated by authority of the Secretary of the 
Interior, can be repealed or abrogated by like for¬ 
mal action and publication only. Decisions or 
opinions of the Secretary and the Commissioner 
in contests between claimants for specific tracts of 
land ignoring or violating rules neither repeal nor 
modify them.’ ” 


In Kearney v. Latterner, 55 W. L. R. 66, decided by 
the Chief Justice of the lower Court, upon a motion for 
extension of time for filing a bill of exceptions when 
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the motion was filed before, but not submitted to the 
Court until after, the time for filing the bill had ex¬ 
pired, the Court said: 

“Counsel for appellee cites District of (polum- 
bia v. Roth, 18 App. D. C., 547, 29 WashL Law. 
Rep., 702, in which case an appeal to the Cburt of 
Appeals was dismissed because a transcript of the 
record had not been filed with the clerk 6i that 
court within the time prescribed by one of its rules, 
which rule also provided that the court below 
might for sufficient cause extend the time for filing 
such transcript. An order extending tinje was 
made by the court below upon an application for 
such order made after the expiration of th|e time 
for filing the transcript. It will be seen that that 
case is not on all fours with the present bne for 
the reason that here the application, at least so far 
as filing the motion for an extension is concerned, 
was filed before the time to file the bill of excep¬ 
tions had expired. However, the Court of Appeals 
in the Roth case, supra , said: 

“ ‘The application for and obtaining the order 
for the extension of the time prescribed by the 
rule should be made within the period of! forty 
days, otherwise it is not an extension of a current 
period, but the prescribing of a new and additional 
period; and if that can be done after the Expira¬ 
tion of the first period of forty days, it njiay be 
done at any time, no matter how long after such 
expiration, and there would be in reality n6 limit 
to the time within which a transcript could be filed, 
—that right being made to depend entirely upon 
the indulgence of the judge below. This is clearly 
not the intention of the rule. (Italics supplied.) 

“This statement of the Court of Appeals, if a 
dictum, nevertheless is so positive and deliberate 
that it would be controlling were it not for ydiat is 
said in the United States ex rel. Mulvihill y. Cla- 
baugh, 21 App. D. C. 440, 31 Wash. Law Re^., 210, 
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in which the Court of Appeals passed upon an ap¬ 
plication for a writ of mandamus to compel former 
Chief Justice Clabaugh of this court to approve an 
appeal bond. It was there said that if the bond 
had been submitted within the required time it 
might be approved later nunc pro tunc, being sub 
judice in the meantime. 

“The case of United States ex rel. Mulvihill v. 
Clabaugh, supra , does indicate what the decision 
on the present motion should be. There the bond 
was filed within the period prescribed for so doing 
but was not submitted to the court until after the 
expiration of that time. The mandamus was re¬ 
fused. Law Rule 46, as already stated, requires 
that notice of a motion to extend the time for filing 
a bill of exceptions must be served not less than 
two days before the time set for submission of the 
motion to the court. Here the motion was filed, as 
already stated, one day before the time for filing 
the bill of exceptions and assuming that two days ’ 
notice of the submission of the motion to the court 
was given the time for submission would come 
after the time for filing the bill of exceptions, and 
as a matter of fact it was submitted after such 
time. The motion not having been sub judice be¬ 
fore the expiration of the time to file the bill, the 
court is without power to grant the extension asked 
for.” 

The cases in the state courts are to the same effect. 

In Axtell v. Pulsifer, 155 Ill. 141,151, the Court said: 

“A rule of court in existence requiring that two 
days’ notice for hearing of motions must be given, 
when adopted as a rule of court, has, with refer¬ 
ence to practice in that court, all the binding effect 
of a statute.” 

In Quynn v. Carroll’s Admr., 22 Md. 288, a rule of 
court provided that ten days’ notice should be given 
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before taking testimony before a commissioner^. The 
plaintiff obtained an order from the court directing 
a deposition to be taken upon giving three days’ notice. 
The court holding that the lower court had no right to 
modify the rule in respect to the length of notice, and 
that the deposition was inadmissible, cited and quoted 
several cases, among them Dunbar v. Conway, 11 G. & 
J. 92, where it was said: j 

“ ‘This Court has always regarded a legitimate 
rule of Court as prescribing a law to the Court. 
The proper office of such a rule is to establish fixed 
and settled practice, to which the Court is required 
to conform.’ ” 

In the Matter of the Application of Moore, 10& N. Y. 
208, a rule of court required that applications for ad¬ 
mission as attorneys should show that the applicant 
had before or within three months after commencing 
his clerkship passed the regent’s examination pre¬ 
scribed by the rules. The motion asked that appli¬ 
cant be exempted from that rule. The court said: 

“When the rule was adopted it became the law 
for the court as well as for the citizens upon whom 
it was designed to operate, and we have nd more 
power to disregard its provisions, in determining 
the rights of a student, than we would have ito dis¬ 
regard the force of a statute in determining the 
rights of individuals thereunder.” 

In Hughes v. Jackson, 12 Md. 450, 463, where a rule 
of court provided that motions for new trial should be 
filed wdthin four days after trial, the Court held that 
this rule should be enforced, saying: 

I 

“Where a court has established rules |or its 
government, and that of suitors, there exists no 
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discretion in the Court to dispense at pleasure with 
their rules, or to innovate on established prac¬ 
tice.’ J 

The same ruling was made in Ogden v. Robertson, 
15 N. J. L. 124, 126. 

In Coyote G. & S. M. Co. v. Ruble, 9 Oregon 121, 125, 
where a petition for a rehearing was not filed within 
two days after judgment as required by a rule of Court, 
the Court said: 

“But when deliberately made and promulgated, 
and not repugnant to law, the decisions are uni¬ 
form that such rules have the force and effect of 
law, and are equally binding upon the court and 
litigants. The Court may modify, change or res¬ 
cind any of its rules, or it may reserve the exer¬ 
cise of discretion for particular cases, but while 
they are in force, and without any such qualifica¬ 
tion reserved, they must be applied to all cases 
coming within their provisions.” 

The Board’s Majority Opinion. 

Notwithstanding this array of binding authority, the 
Board in its majority opinion, considering the ques¬ 
tion “whether the rule fixing the time for the Com¬ 
missioner to answer is mandatory and binding on lit¬ 
igants and the Board, or whether strict compliance 
with the rule may be waived by the Board in its dis¬ 
cretion” (Rec., p. 81), first questions whether it is a 
court or not (Rec., pp. 81-2), concludes that it possesses 
an “anomalous character” (Rec., p. 82), and that “de¬ 
cisions of the judiciary as to their rules cannot be taken 
bodily and set down as conclusive upon us” (Rec., p. 
82), and asserts that “from a careful consideration of 
the many cases cited by the parties and as a result of 
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our own research we find the weight of authority to be 
among both state and federal courts that a c^urt has 
inherent power to suspend a rule of its own nfaking” 
(Rec., p. 82), following this statement with a lengthy 
review of cases (Rec., pp. 82-88), in the course c|f which 
(Rec., p. 87), it says: 

“While the facts in some of the cases quoted 
from and cited are different from those involved 
here, the decisions quoted point out the wide dis¬ 
cretion vested in courts to suspend rules t>f their 
own making and satisfy us that we had th^ power, 
in making the order of December 22,1926, to grant 
the respondent additional time to answe^.” 

In other words, the majority first declares 1[hat the 
Board is not equal to a Court and therefore infers quite 
clearly that it does not possess the powers of a court 
of general jurisdiction, but follows this declaration 
with the further one of equally “anomaloup char¬ 
acter” as the declaration of its own status, that “deci¬ 
sions of the judiciary as to their rules cannot be taken 
bodily and set down as conclusive upon us.” 

The Board, say the majority, is not equal to h Court, 
but Court decisions limiting Court authority kre not 
conclusive upon the Board, yet “a Court has the inher¬ 
ent power to suspend a rule of its own makingj,” ergo 
so has the Board, but even if Courts do not possess 
such power nevertheless the Board does, and that deci¬ 
sions declaring a wide discretion in Courts to Suspend 
rules of their own making “satisfy us that we had the 
power in making the order of December 22, 1926, to 
grant the respondent additional time to answerl” even 
though those decisions be, as they are, hopelessly in 
the minority. 

Declaring that the binding decisions hereinbefore 
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quoted are “in the minority and based on facts which 
impelled the Court to hold that, either by direction of 
a superior Court or a statutory provision, discretion in 
the matter had been taken away and that compliance 
with the rules was obligatory,” (Rec., p. 87) the ma¬ 
jority endeavored to place Rio Grande Irrigation Co. 
v. Gildersleeve, 174 U. S. 603, in that class because the 
rule involved was one made by the Supreme Court of 
New Mexico for the direction of the trial Court, (Rec., 
p. 87), entirely overlooking the fact that the Gilder¬ 
sleeve case was decided on the authority of the Massa¬ 
chusetts case of Thompson v. Hatch, supra, p. 115, 
which involved a rule of Court promulgated by the very 
Court whose practice it governed, and which has been 
declared by this Court to be ‘‘a leading case upon this 
subject.” (District of Columbia v. Roth, 18 App. D. C. 
547, supra, p. 118.) It also ignores the fact that the 
rule in question, though promulgated by the Board for 
its own government, was so promulgated pursuant to 
express statutory authority and not by virtue of any 
inherent power, the existence of which cannot be suc- 
cessfullv claimed for the Board. 

The majority opinion of the Board, continuing the 
discussion of the Gildersleeve case, points out that it 
has only been cited once by the Supreme Court and only 
four times by any other Federal Court. (Rec., p. 87.) 
Not only is it a novel proposition to us that decisions of 
the Supreme Court have to be pronounced a given num¬ 
ber of times before becoming binding upon “an inde¬ 
pendent agency in the executive branch of the Govern¬ 
ment, ’ ’ but certainly no such rule applies to any Court 
of general, or even of limited or special jurisdiction. 
The writer of the Board’s majority opinion apparently 
does not regard this Court as a Federal Court, since 
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he states that the Gildersleeve case has only been cited 
four times by any other Fderal Court than by |the Su¬ 
preme Court, in one of which cases it is referred to in 
the dissenting opinion and in the other three it |is men¬ 
tioned in connection with points not involved hpre, yet 
the Gildersleeve case has been cited, followed ^nd ap¬ 
plied by this Court in connection with the ver^ point 
involved here in Talty v. District of Columbia, 20 App. 
D. C. 489, supra, p. 121; Drew v. Hogan, 26 Apjp. D. C. 
73, supra, p. 122; and District of Columbia v. $oth, 18 
App. D. C. 552, supra, p. 118. 

The Board’s majority opinion continues as follows: 

' 

“Petitioner cites a number of decision^ of the 
Court of Appeals of the District of Coiumtjia. On 
an examination of them we do not find them as 
clearly in petitioner’s favor as it would havp us be¬ 
lieve. In certain of the cases, among them being 
District of Columbia v. Roth, 18 App. D. jC. 547; 
Talty v. District of Columbia, 20 App. D. jC. 489; 
Mulvihill v. Clabaugh, 21 App. D. C. 440, and 
Hines v. Hines, 43 App. D. C. 227, it appears that 
the rules concerned were prescribed by thC Court 
of Appeals for the guidance of the loweir court 
which had attempted to waive compliance with 
them. Such cases falljwithin the Gildersleeve de¬ 
cision, supra , and are not in point. So, too, in 
ex parte Dante, 228 U. S. 429, the rule involved 
was one prescribed by the District of Columbia 
Court of Appeals for the lower court with hespect 
to taking or perfecting of appeals and the lower 
court had attempted to enlarge the tinke pre¬ 
scribed.” (Rec., pp. 87-8.) 

For reasons already pointed out, the distinction 
made is one without a difference. Nevertheless, it is 
without basis in fact. Hines v. Hines, 43 App|. D. C. 
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227, one of the four cases cited by the writer of the 
Board’s majority opinion as turning on rules promul¬ 
gated by this Court for the government of the trial 
Court was not of that sort, but it involved the question 
of the binding effect upon the trial Court of its own 
rules, as did also the cases of 

Brown v. Bradley, 6 App. D. C. 207, supra, p. 
116; 

Drew v. Hogan, 26 App. D. C. 55, supra , p. 122; 

Nealon v. Davis, 55 W. L. R. 278, 18 Fed. (2d) 
175, supra , p. 125; 

Kearnev v. Latterner, 55 W. L. R. 66, supra , p. 
128. 

Likewise, District of Columbia v. Humphries, 11 
App. D. C., (38, supra, p. 117, another of the cases cited 
in the majority opinion as a case of a rule established 
by this Court for the guidance of the lower Court, in¬ 
volved in faqt a rule of this Court governing the filing 
of transcripts of record before it; and In Re Hitch¬ 
cock, 47 App. D. C. 25, supra, p. 124, as well as Doyne 
v. Werner, 48 App. D. C. 254, supra, p. 125, related to 
rules of this Court limiting the time for filing briefs in 
cases before it. 

So, also, in Caha v. United States, 152 U. S. 211, 221, 
supra , p. 114, in West v. United States, 30 Fed. (2) 739, 
supra, p. 127, and in Givens v. Zerbst, 255 U. S. 11,18, 
supra, p. 115, rules were promulgated by the General 
Land Office and the War Department, respectively, for 
their own government, and in the Gildersleeve case, 
174 U. S. 603, 608, supra, p. 115, the Supreme Court 
approved the same ruling in Thompson v. Hatch, 3 
Pick. 512, which has been declared a leading case in 
District of Columbia v. Roth, 18 App. D. C. 547, supra, 

p. 118. 
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The majority opinion further states with reference 
to our decisions: 

i 

i 

i 

‘‘Nor are District of Columbia cases iii entire 
harmony on the question of adherence tjo rules. 
For instance, in Johnson-Wynne Co. v. Wright, 
28 App. D. C. 375, the rules of court are! spoken 
of as having the force of law, yet in the sa^ne case 
the court cites with approval the earlier decision 
in Lindsey v. Pennsylvania R. Co., 26 App. D. C. 
125, in which there was a non-compliance with a 
rule relating to settlement of bills of exbeption, 
but the court nevertheless denied a motion to strike 
the bill. ’ ? (Rec., p. 88.) 

The Johnson-Wynne case was a mandamus proceed¬ 
ing to compel the settlement of a bill of exceptions, 
though the rules of Court had not been followed in 
giving notice to opposing counsel or in tendering the 
bill to the trial justice within the time limited tjherefor 
by the rules, and this Court declared that | 

i 

‘ ‘ The rules made by the Court have the t]orce of 
law, and the petitioners have themselves tp blame 
for not submitting the bill and giving noticp to op¬ 
posing counsel, in accordance with their positive 
requirement. Whatever discretion he (the trial 
justice) might have had as to the waiving of the 
giving of notice it was not the plain duty! of the 
trial justice to settle the bill without a compliance 
with that requirement.’’ (Italics ours.) 

The Court then refers to the Lindsey case as holding 
that the trial justice might, for reasons satisfactory to 
himself, settle a bill of exceptions notwithstanding the 
failure to submit copy to the opposing counsel Iwithin 
the required time, provided the time limited for sign- 


i 

l 
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ing the bill had not then expired. It is thus evident 
that the discrepancy alleged by the majority between 
these two cases in this Court exists only in the imagina 
tion of the writer of that opinion. 

The Board's Majority Citations. 

Turning now to the other cases cited in the ma¬ 
jority opinion (Rec., pp. 82-7), we find that they are all 
cases either in flat and clear conflict with the decisions 
of this Court, and of the Supreme Court of the United 
States, or else clearly distinguishable therefrom; and 
those of the former class are so stated in 15 C. J. 912- 
13, which was cited by the Commissioner when these 
cases were before the Board, and according to the 
editors of that work even in those jurisdictions where 
such minority rule does apply ‘‘an application to have 
a rule of Court set aside in a particular case will be re¬ 
fused unless strong reasons are presented in its 
favor.” Indeed, all of the Board's citations other than 
such as are; not readily distinguishable are cited by 
the editors of Corpus Juris in the statement of the 
minoritv rule. 

The first case cited in the majority opinion (Rec., p. 
82), is Poultney v. City of LaFayette, 12 Pet. 472, 
where the application was for an extension of time, 
'which was made and acted upon before the expiration 
of the time nought to be extended. Had the Commis¬ 
sioner pursued here the course followed in that case, 
we would have no occasion to present the question now 
under consideration. 

Wallace v. Clark, 29 F. C. 17,198 (Rec., p. 82) arose 
under a rule, prescribed by the Court in the exercise of 
its inherent powers, yet the Court recognized in the 
very language quoted at p. 83 of the record that the 
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same principle is inapplicable to rules adopted pur¬ 
suant to express statutory authority. 

X V V 

Wetzel v. Bussard, 29 F. C. 17,471 (Rec., p. S3) and 
Union Bank y. Eliason, 24 F. C. 14,350 (Rec.,|p. 84) 
likewise arose under rules promulgated pursuant to 
the inherent authority of the Court; but were it! other- 

. i 

wise those decisions cannot be distinguished frofri, and 

are therefore in conflict with, the uniform course of 

decisions in this District for a third of a century at 

* 

least. 

With respect to United States v. Breitling, 20 How. 
252, the language underscored in the Board’s majority 
opinion at p. 84 of the record is a dictum. For further 
comments on this case see pp. 45, 46, supra. 

In Hunnicut v. Peyton, 102 U. S. 333 (Rec.Jp. 84) 
as pointed out in the language there quoted, t^ie rule 
expressly reserved the power to enlarge time and did 
not specify when or how that power should b^ exer¬ 
cised. There was no such rule as here requiring appli¬ 
cations for extension or enlargement of time to be in 
writing. The case, as many of those cited in tjie ma¬ 
jority opinion, was one involving the settlement <pf bills 
of exceptions under the inherent authority of the 
Court; and many cases hold that acting under such 
inherent authority the Court’s power and control con¬ 
tinues throughout the term. 

The same remarks apply to Southern Pacific!Co. v. 
Hamilton, 54 Fed. 648 (Rec., p. 85), and Southern 
Pacific Co. v. Johnson, 69 Fed. 559. (Rec., p. $5.) 

The latter of these cases has been expressly jdisap- 
proved by the Circuit Court of Appeals for the 9th 
Circuit (Cavana v. Miller, 18 Fed. (2) 278). j 

State of Florida v. Charlotte Harbor Co., 70 Fed. 
883, (Rec., p. 85), and Burget v. Robinson, 123 Fed. 


i 

! 


j 

i 
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262 (Rec., p. 86) are in direct conflict with the deci¬ 
sions of the Supreme Court of the United States and of 
this Court hereinbefore cited. 

Schwartz & Sons v. Kennedy, 156 Fed. 316 (Rec., 
p. 85), deals with the generally recognized right to 
reopen decrees pro confesso by courts of general, 
though not of limited jurisdiction, and can have no 
possible bearing upon any question in this case. Fur¬ 
thermore, it is in conflict with the general rule. Supra, 
p. 169. But even the excuse there given has not been 
furnished here. 

Spokane Interstate Fair Ass hi. v. Fidelity & Deposit 
Co., 15 Fed. (2) 48, (Rec. p. 86) was also a case of a 
bill of exceptions, the rule in question was promulgated 
pursuant to the inherent power of the Court, and the 
application for extension of time was made before in¬ 
stead of after the time had expired. 

In United States v. Barber Lumber Co., 169 Fed. 

184, (Rec. p. 86), the extension of time there sought 

was consented to. The onlv controversv was as to 

« * 

whether the United States as a party litigant was sub¬ 
ject to the rules of the Court and had to obtain an ex¬ 
tension of time if it wished a longer time than that 
allowed by the rules, and the Court held that it was 
subject to the rules as much as any other litigant. 

The Board having prefaced its review and citation 
of decided cases, as already noted, by the inquiry 
whether the same lines of reasoning apply to the con¬ 
struction of Court rules as to the rules of the Board, 

follows its citation and review of decisions bv the con- 

* 

elusion (Rec. p. 87), that because “the decisions quoted 
point out the wide discretion vested in courts to sus¬ 
pend rules of their own making 77 inherently rather 
than pursuant to express statutory authority, there- 



fore the Board “had the power, in making the order 
of December 22, 1926, to grant the respondent^ addi¬ 
tional time to answer.” (Kec. p. 87.) The Boaijd pos¬ 
sesses quasi-judicial powers; if it is a court at all, it 
is one of limited and special jurisdiction; at all events, 
it has no powers or discretion other than such as are 
conferred upon it in express terms by the statute of 
its creation; its powers, authority and discretion must 
be strictly construed and limited to the letter of the 
statute. Supra, p. 65. Yet it suggests itself the pos¬ 
sibility that it may not possess as ample powers as 
a court of general jurisdiction, and follows this sug¬ 
gestion with a review of cases applying solely to ^ourts 
of general jurisdiction, and on the strength of them 
declares that it possesses the same discretionary 
powers as it claims such courts possess, and <bf the 
many cases cited by it but two of them support its 
contention, and they are in conflict with binding author¬ 
ity here and in the Federal Courts generally. Not only 
do the cases relied upon by it utterly fail, then, tj) sup¬ 
port its contention even if it were a court of general 
jurisdiction, but it omits to cite a single case or to ex¬ 
press a word or syllable of argument or reasoning to 
support the contention that it is such a court of pos¬ 
sesses such powers. In a word, it recognizes (Rec., 
p. 82) that its powers are only quasi-judicial, criticizes 
the appellee and the Commissioner for failing to point 
out whether the same lines of reasoning apply to the 
construction of Court and Board rules, and then itself 
fails to do the same thing; and unjustly and unfairly 
so criticises the appellee, for in the presentation of its 
case before the Board it clearly and plainly contended 
that even courts of unlimited jurisdiction would have 
no discretion in a case such as the present one ^nd a 


142 


fortiori a Board of such limited and special jurisdic¬ 
tion as this one can not do so. We said 4 ‘If it be true, 
as we have seen it is, that a court of general and un¬ 
limited jurisdiction—the greater thing—has no power 
to waive or depart from its rules, then it necessarily 
follows that a Court, body or tribunal of limited ju¬ 
risdiction—the lesser thing—has no such power, and 
certainly can not rise superior to that which is 
greater.” This we now emphatically reiterate. 

The Board is specifically required by the statute of 
its creation! to conduct its proceedings in accordance 
with its rules and to render its decisions “in accor¬ 
dance with law,” though the mere power to promul¬ 
gate rules for its government without the accompany¬ 
ing mandate as to the conduct of proceedings in accor¬ 
dance with such rules or the rendition of decisions ac¬ 
cording to law, makes those rules, when promulgated, 
a part of the law of the land and binding upon parties 
litigant before it and upon the Board as well. 

Perhaps the most noteworthy feature of this entire 
contention of the appellant is that not one of the cases 
cited in its poinion is mentioned in its brief here, in 
which the entire point is embodied in a single page 
(22) without the citation of a case. 

The Board's Minority Opinions. 

Five of the members of the Board dissented from 
the views of the majority. One of them, Judge Yan- 
Fossan, contented himself with dissenting without 
stating his reasons. But Judges Sternhagen, Green, 
Siefkin, and Murdock filed vigorous dissents, in the 
course of which they said: 


Sternhagen: 


4 ‘These rules must be either enforced as adopted 
or lose their force entirely, and this is equally true 
as against the taxpayer or the Commissioner. No 
one member should be permitted to decide Whether 
the rule, clearly not complied with, is to be tem¬ 
porarily set aside. Parties, through the bar, 
should not be required to cope with such 'uncer¬ 
tainty. The answer was not filed in time hnd no 
motion about it was timely made or embodied the 
required good cause. Hence, there was ho an¬ 
swer.” (Rec., p. 90.) 


Green: 


“The majority opinion is based squarely on the 
proposition that ‘a court has the inherent power 
to suspend a rule of its own making.’ Afljer the 
citation and discussion of a number of case£, it is 
said: 

“ ‘While the facts in some of the cases Quoted 
from and cited are different from those involved 
here, the decisions quoted point out the} wide 
discretion vested in courts to suspend rqles of 
their own making and satisfy us that we h^d the 
power, in making the order of December 22^ 1926, 
to grant the respondent additional time to an¬ 
swer. ’ 

“An examination of many cases leads me |to the 
conclusion that the sounder rule and th£ one 
adopted in the majority of the jurisdictions is that 
courts may not suspend rules of their own making. 
See Thompson v. Hatch, 3 Pick. (Mass.) 512; Rio 
Grande Irrigation and Colonization Co. v. 0ilder- 
sleeve, 174 U. S. 603; Richardson v. Green, 130 
U. S. 104,112; United States v. Freemont, 59! U. S. 
36; District of Columbia v. Humphreys, 11 App. 




144 


D. C. 68; District of Columbia v. Roth, 18 App. 
D. C. 547; Talty v. District of Columbia, 20 App. 
D. C. 489; Drew v. Hogan, 26 App. D. C. 55; 
Xealon v. Davis, 18 Fed. (2d) 175. This of course 
has nothing to do with the exercise of discretion 
where that is vested in the court, either by the rule 
or bv statute. 

mt 

“Considerable reliance is placed upon the case 
of United States v. Breitling, 20 Howard (61 U. S.) 
252. In Muller v. Ehlers,^ 91 U. S. 249, the Su¬ 
preme Court, in speaking of the Breitling case, 
said: 

“ ‘That case went to the extreme verge of the 
law upon this question of practice and we are 
not inclined to extend its operation.’ 

“The G-ildersleeve case, supra was decided sub¬ 
sequent to the Breitling case. * * * 

“Emphasis is placed upon the fact that the 
Board has heretofore frequently ‘allowed depar¬ 
tures from the letter of the rules. ’ I am unable 
to perceive any good reason why such a construc¬ 
tion of rules of this Board should form a basis or 
precedent for the continuation of such erroneous 
construction.” (Rec., pp. 91-2.) 

Siefkin: 

“It seems to me that any rule of this Board, 
when promulgated, must be enforced according 
to its terms until changed by the Board, and that 
to permit a member to vary or nullify it will re¬ 
sult in a great deal of uncertainty in the trial of 
proceedings. Whether or not the proceedings here 
are analogous to an action in court, it would seem 
that the statute gives the Board power to pre¬ 
scribe its rules and makes the determination of 
what those rules should be and their interpreta¬ 
tion a question of policy. If that is so, every con¬ 
sideration of policy is on the side of a certainty 
that the rules will be strictly adhered to instead of 
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being subject to variation in any case, accbrding 
to the ideas of the division hearing the base.” 
(Rec., p. 92.) j 

The Korner Testimony. 

j 

Honorable Jules G. Korner, Jr. lias testitied in this 
cause at pp. 101-4 of the record that he was connected 
with the appellant from its organization on July 16, 
1924, until April 15, 1927, as a member of it duijing all 
of that time and as its Chairman from March 31, 1925, 
until last year. Exhibits 3 and 4 to the petition for 
mandamus (Rec. p. 32) were shown to him and he tes¬ 
titied that he was the J. G. Korner, Jr., whose name 
appears thereon as the member of the Board granting 
the applications for extension of time; that such appli¬ 
cations were commonly known in the Board as motions 

! 

for extension of 120 days to plead or to tile, Und re¬ 
ferred to in the Board as 120-day motions; that in 
1926 there was a considerable number of such motions, 

I 

to a verv large extent, and whether it would have been 
physically possible for one individual to pass upon the 
merits involved in each such application would depend 
upon the amount of consideration given to each; that in 
the beginning, when these motions first began to come 
in, they were usually typewritten, and later bbgan to 
be multigraphed, the only matter filled in beihg usu¬ 
ally a date, which facilitated the handling of thpin, be¬ 
cause they were all uniform in form and it didjnot re¬ 
quire so much reading to see exactly what the point 
was; that he thought by December, 1926, the! multi¬ 
graphed form was being generally used; that when the 
motions were presented to him for signature, usually 
though not always, they had the rubber stamp ‘'Grant¬ 
ed” already upon them; that motions in masters of 


i 
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this kind were brought to him by his secretary, classi¬ 
fied as to the kind of motions, the 120-day motions 
being put in one basket, expediting his treatment of 
them, having already stamped on them “Granted” 
with the date and with a blank line under which was 
printed “Member of the United States Board of Tax 
Appeals,” the blank line being for his signature, and 
he signed on that line when he executed the order, the 
stamp “Granted” being considered to be the order and 
being taken and entered on the docket as an order; 
that as a general practice he was so busy during the 
day, either on the Bench or in other activities, that he 
delayed the signing of this type of work until the even¬ 
ing hour, towards the close of the day, his secretary 
letting them accumulate on a side table in his office, 
then bringing them to him and handing each one to 
him, he would glance over it, sign it, pass it to her, and 
she would blot it and lay it aside and hand him an¬ 
other. Being asked whether it was customary to read 
the motion^ through before signing them, he replied 
that that would depend on how the motion struck his 
eye, if it was a motion of the printed type with only 
a date in it, of course he would not read it through, 
merely looked at the date and saw what it was, saw 
its nature, and by experience and practice he got so 
that he could do that at a glance, that if it was a mo¬ 
tion that was typewritten, he usually did read it 
through; that he does not remember how this motion 
was, whether typewriten, printed, or multigraplied; 
that every order involving a deficiency or final judg¬ 
ment, or anything of that kind, he always read, and 
with considerable care; that before a motion got to him 
it usually had two checks, by Mr. Gamble, the Clerk, 
and by Mr, Tracy, the Secretary, the initials of one 
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or the other of them and sometimes both appearing 
just beneath the “Granted” stamp, and the wjitness 
made it a practice never to sign anything, even a 120- 
day routine order, without finding the initials ()f the 
Clerk or the Secretary underneath, because the ab¬ 
sence of those initials would indicate to his mind that 
there was some question about it. (Rec. pp. 101-2.) 

On cross-examination, the witness said that fye did 
not believe he ever signed an order of any kind with¬ 
out knowing what he was signing. (Rec., p. 10{2.) 

On re-direct examination, he stated that the merits 
of each case were not considered by him before passing 
upon the 120-day applications any more than as jit ap¬ 
peared on the face of the application itself. (Rec., 

p. 102.) | 

The original applications, Exhibits 3 and 4 to the 
petition (Rec., p. 32), being produced at this point, 
they were presented to the witness, who stated that 
they did not refresh his recollection to the extent of 
making him remember the identical act of signing the 
particular order; that he recognized his signatur^, and 
recognized the order, and sees that it is upon a njotion 
for an extension of 120 days from December 18, j 1926, 
to April 17, 1927, within which to file answer, alnd is 
typewritten. (Rec., pp. 102-3.) j 

The witness then asked permission to explain “why 
these orders became routine in their effect,” and 
stated the Board found itself something like two years 
behind its calendar; that the General Counsel fo|r the 
Commissioner in these cases was frequently complain¬ 
ing that he could not file answers fast enough, because 
the Board had been finding fault with his office for 
entering general denials, or filing answers of a most 
general nature, thereby adding to the burdens o|f the 
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Board, its members and the taxpayer, without any 
good reason that we could see, and the Board had been 
bringing some pressure on the General Counsel to be 
more specific in his answers and to admit such things 
as might be properly admitted, and save time. The 
General Counsel’s reply was that under our rule he 
had to answer within a given time, and I believe at 
that time it was less than GO days, I think it used to be 
20 days. His complaint was that he could not assemble 
the files from all over the Bureau and go into the case 
and get his proof on the matter and decide how to 
answer specifically, and that if he had more time he 
might be able to do it. Then he began to file these so- 
called 120-dav motions, for four months additional 
time to answer. It was general for him to do that. The 
Board and its members felt that since the cases were 
calendared in accordance with docket numbers anvwav, 
no harm was done bv allowing an extension of time to 
file answer,! because the case would be tried just as 
soon, and we would get better pleadings in the end. 
So, it got to be a practice to sign these 120-day orders 
pro forma unless there was some advance notice that 
there was a fuss or contention about it. Notice was not 
given in advance, and the orders granting time to plead 
were signed! by any member of the Board, but I think 
practically all of them were signed by the Chairman. 
(Rec., p. 103.) 

He further said that it was the General Counsel’s 
office of which he was speaking when he said that they 
were so crowded that they could not get in the kind 
of answers the Board thought would expedite business, 
and their contention was, as he thought properly, that 
if they had more time they could answer more nearly 
in accordance with the desires of the Board; that he 
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knows the crowded condition in the General Counsel’s 
office. (Rec., p. 103.) 

Yet nothing more general could have been drafted 
than the papers called “answers” (Rec., pp. 173-4), 
even after obtaining the attempted extension oi* time 
to file specific answers and comply with the Board’s 
rule 14. 

The Gamble Testimony. 

When these cases were on hearing before the I^oard, 
the appellee called as its witness B. D. Gamble, the 
Clerk of the Board, whose testimony appears at pp. 
63-4 of the record. Mr. Gamble testified that he was 
the Clerk of the Board, and the custodian of its rec- 
ords, and he outlined an order of the Board prepared 
during the summer of 1926 dividing the Board into 
five parts and sixteen divisions, with the chairman, 
Judge Korner, assigned to Division No. 16, and not 
assigned to any Part, the order taking effect as of 
July 1, 1926, and being signed by Judge Kornjer as 
Chairman. He further testified that he was unable to 
produce any specific order for the assignment df the 
two cases Nos. 20,652 and 20,653, or either of them, 
to any division and that so far as he knows thdre is 
no such order; that the custom was to make ain as¬ 
signment at the beginning of each week for that Week, 
“that there is no assignment for the week of Decem¬ 
ber 20, 1926, for the reason that no Court hearings 
were held that week.” 

Was the Delay Excusable? 

In this connection we shall assume, for the sa|ce of 
argument, and contrary to the fact, that the Board has 
the most full, complete and ample—even absolute— 
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discretionary attributes, in excess of those of a court 
of general and unlimited jurisdiction. 

In District of Columbia v. Humphries, 11 App. D. C. 
68, supra, p. 117, this Court said: 

“It appears that there was some dispute or mis¬ 
understanding between the counsel of the parties 
in respect to the matter of settling the bills of ex¬ 
ception, and affidavits were filed. But that does 
not sufficiently account for the delay, or take the 
case out of the operation of the rule of this Court. 
There was ample time, as well as ample means, 
for settling the bills of exception within the time 
prescribed.” 

And in District of Columbia v. Roth, 18 App. D. C. 
547, supra , p. 118, the Court said: 

“In (the affidavit of counsel filed by the appel¬ 
lant in support of the motion to vacate the order 
of dismissal, it is stated ‘that affiant gave direc¬ 
tion to one of his assistants to procure an order 
on March 30th, for the extension of time for filing 
transcript in the Court of Appeals, but for some 
reason such order was not obtained. Whereupon 
affiant’s attention being called to the matter, he 
procured the order extending the time to file the 
transcript on April 3, 1901, three days after the 
time allowed by the rules for filing the transcript.’ 
But the reasons assigned in this affidavit for the 
oversight in regard to the order clearly do not 
relieve the case of the difficulty. ’ ’ 

When all is said and done, and the affidavits in favor 
of the Commissioner are reduced to their last analysis, 
they amount to no more than about December 1st, after 
the time for moving and fully eighteen days before the 
time for filing answer had expired, Shepherd thinks he 
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told Garrity that if he decided to send the cases back 
to the Sixty Day Conference Section he would apply 
for an extension of time, and Garrity denies this state¬ 
ment; that he did thereafter decide to send thje cases 
back, but on what day lie does not state; that j he did 
prepare a motion for an extension of time which as we 
have seen violated the rules of the Board in |that it 
stated no cause therefor whatever; that the motion was 
so prepared on or before December 18th, was signed 
on the same day that it was prepared, and thrjough a 
delay in transit (with nothing more than the Iconclu- 
sion that it was a delay in transit, no explanation what¬ 
ever of how it occurred or of what it consisted), and 
this much only asserted on information and belief, it 
was not filed until December 20th, two daysj later. 

i 

(Rec., p. 71.) In the language of this Court jin the 
Humphries case, supra, p. 117, these statements do not 
sufficiently account for the delay, they do not thke the 
case out of the operation of the rule of the Board and 
there was ample time as well as ample means for pre¬ 
paring and filing the motion within the time prescribed, 
at least for aught that appears on the present Record. 

Indeed, the nearest approach to any excuse !or ex¬ 
planation even is the statement that Shepherd thinks 
he told Garrity that if he decided to send the! cases 
back to the Sixtv Day Conference Section he iwould 
apply for an extension of time, which statement Gar¬ 
rity denies. Shepherd says he thinks this was ’stated 
to Garrity while he, Shepherd, still had eighteen days 
in which to act, but after the time for moving had ex¬ 
pired. He does not state what reply, if any, Garrity 
made to the remark. He states nothing to indicate 
that Garrity heard it, much less that he consented 
thereto. At all events, granting for the sake of argu- 
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ment, that Shepherd did make the remark which he 
thinks he made, that Garrity heard it, and that Gar- 
rity acquiesced therein, the natural conclusion to be 
drawn is that both Shepherd and Garrity understood 
that the motion would be made before the time for 
making the same had expired—not thereafter. No one 
stated anywhere, and there was no agreement, no un¬ 
derstanding, no acquiescence, no intimation, no imagi¬ 
nation even, that anyone contemplated that the appli¬ 
cation should be made after the expiration of the time 
limited by the rules of the Board, or how long there¬ 
after, or how much of an extension of time would be 
requested. 

In District of Columbia v. Roth, 18 App. D. C. 547, 
supra, p. 118, the extension of time was obtained, as it 
was here, after the period sought to be extended had 
expired. Counsel for the appellant filed an affidavit 
stating “that affiant gave direction to one of his assis¬ 
tants to procure an order on March 30th, for the ex¬ 
tension of time for filing transcript in the Court of 
Appeals, but for some reason such order was not ob¬ 
tained. Whereupon affiant’s attention being called to 
the matter, he procured the order extending the time 
to file the transcript on April 3, 1901, three days after 
the time allowed by the rules for filing the transcript.” 
In that case, the Court said: 

“But the reasons assigned in this affidavit for 
the oversight in regard to the order clearly do 
not relieve the case of the difficulty. It is mani¬ 
fest that the rules of this court designed to regu¬ 
late the prosecution of appeals to it have not been 
observed. * * * These rules would be but of 

varying force, and of little value either to the 
court or suitors, and consequently very imperfect 
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regulations of the subject, if their limitations and 
provisions could be dispensed with upon any and 
all occasions when circumstances might show a 
possible hardship to the party who had failed to 
observe the requirements of the rules, Whether 
such failure be occasioned by mistake, oversight, 
or otherwise.’’ 

I 

This Court further cited and quoted with approval 
from the case of Thompson v. Hatch, 3 Pick, 512 supra, 
p. 115, which case has been also approved, as wfc have 
seen, by the Supreme Court of the United States in 
JKio Grande Irrigation and Colonization Compkny v. 
Gildesleeve, 174 U. S. 603, supra, p. 115, saying of 
Thompson v. Hatch; 

i 

“ There, a rule of the Court of Common Pleas 
provided that a plea in abatement ‘may be fled at 
any time during the first four days of the return 
term, and not afterwards.’ A plea in abatement 
in consequence of misinformation from a judge of 
the Court of Common Pleas, was not offerec| until 
the fifth day of the term, and was then, by| leave 
of the judge, filed as of the fourth day.” 

This Court further quoted from the opinion j)f the 
Supreme Court of the State, passing upon the action 
thus stated, in the following language: 

“The circumstances were such as would justify 
that order of the court, if it had power to pass 
it; but we are satisfied that no judge of the Court 
of Common Pleas, or of this court, has authority 
to dispense with rules deliberately made and pro¬ 
mulgated, on account of the hardship of an^ par¬ 
ticular case, any more than he would have author¬ 
ity to dispense with any requisition of the legis¬ 
lature itself.” 


i 
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Certainly, the Hatch case was a far stronger one 
than the present, and backed as it is by the combined 
weight, prestige and authority of the Supreme Court 
of Massachusetts, this Court, and the Supreme Court 
of the United States, it is final and conclusive upon 
the present case. 

The circumstances of that case were such as would 
justify the order of the Court had it the power to pass 
same, while here the circumstances are such as not to 
justify any such order, and even in the former case 
the order was held to be ineffective. Under the deci¬ 
sion in the Roth case, had the Commissioner personally 
deposed that he prepared the applications in time and 
gave personal instructions to file them on or before 
December 18th, but that through “delay in transit” 
or otherwise his orders were not obeyed, this would 
not “relieve the case of the difficulty.” What cause 
have we here then, even if cause independently of the 
application itself could be shown? Absolutely nothing. 

Even theideath of the party upon whom the obliga¬ 
tion rests is not a sufficient excuse for failure to take 
action or proper proceedings for an extension of time 
while the time is still current. Hines v. Hines, 43 App. 
D. C. 277, supra, p. 123, Ex parte Dante, 228 U. S. 429, 
supra , p. 116. 

With respect to the remark in Shepherd’s affidavit 
that it was not his intention to allow these cases to go 
by default (Rec., p. 71), the language of this Court 
In re: Hitchcock, 47 App. D. C. 251, supra , p. 124, is 
singularly and significantly pertinent: 

“An intention to appeal does not constitute an 
appeal, or even a step in that direction. * * * 

If the fact that he overlooked the rule formed a 
sufficient ground for excusing his delinquency, we 
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might as well abolish the rules, and this we are 
unwilling to do. They are necessary to ttie ordi¬ 
nary and expedient despatch of business. We find 
they serve that purpose, and they must jbe en¬ 
forced. Nearly every week one or more Applica¬ 
tions are made to us to relieve parties frbm the 
consequences of their failure to observe thetn. The 
most trivial excuses are offered at times. This is 
not a pleasant duty, and we would like toj be re¬ 
lieved from it, which can easily be done by at¬ 
torneys giving heed to the rules.” j 

The Commissioner’s affidavits, if they amount to any¬ 
thing at all, only show that filing the motions i|n time 
was overlooked, which the Hitchcock case holds[ to be 
insufficient, saying, otherwise “we might as well abol¬ 
ish the rules.” 

And in Doyne v. Werner, 48 App. D. C. 254, \$upra, 
p. 125, the Court said: j 

i 

“When counsel discovered that he could not get 
the briefs printed so as to have them filed Within 
the period allowed by the order of extension, he 
should have applied at once for an enlargement 
of time. He did not do so, but ignored the I order 
and the rules of the court. No steps whatever 
were taken by him to ascertain whether or niot the 
briefs had reached their destination.” 


It was the duty of the Commissioner to see to i|t that 
the motion for extension of time was filed while the 
time itself was still current. Instead of doing so, he 
ignored the rule of the Board, and “no steps whatever 
were taken by him to ascertain whether or not thje mo¬ 
tions had reached their destination” within thej time 
prescribed. 

Indeed, merely filing the motions for extension of 


i 
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time in time would not have been sufficient, but it was 
essential that they be so filed, that a time be fixed for 
their hearing, notice given to the appellee, and an op¬ 
portunity afforded it to attend, as we have seen, and 
that such hearings be held and action upon the motions 
be taken, all before the expiration of the 18th day of 
December. Mulvihill v. Clabaugh, 21 App. D. C. 440, 
supra, p. 121; Kearney v. Latterner, 55 W. L. R. 66, 
supra, p. 128. 

What Excuse was Offered by the * ‘Motion’ ’ and 

Affidavits? 

The so-called “motion” filed on January 26, 1927 
(Rec. pp. 35-6), is unsworn, is therefore no evidence, 
and if to be considered for any purpose it is only as 
a pleading, which when tested by the evidence in the 
form of affidavits is wholly unsupported in many vital 
respects. Even as a pleading, however, it is not 
“timely” within the requirements of the appellant’s 
Rule 32, not having been filed until 20 days after the 
appellee’s motions now under consideration, or 37 days 
after the applications for extension of time. 

The unswbrn “motion” recites that subsequent to 
the filing of the petitions, but prior to December 18th, 
one of the counsel of record for the appellee conferred 
with the counsel for the Commissioner, urging, sug¬ 
gesting; and requesting that the administrative file be 
returned to the Sixty Day Conference Unit for further 
consideration of one of the issues involved with the 
view* to effecting a settlement -without formal hearing, 
consideration to which request w’as promised by coun¬ 
sel for the Commissioner, w’ith the assurance that it 
w’ould be granted, if appropriate to do so, and appli¬ 
cation w’ould be made for an extension of the time with- 
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in which to answer or otherwise move—without inti¬ 
mating when the application would be made, jor how 
much of an extension would be requested. (4ec., pp. 
35-6.) • ! 

The affidavit of Shepherd in support of this state¬ 
ment. states merely that between the filing of tjlie peti¬ 
tions and December 18tli, “to the best of your depon¬ 
ent’s knowledge and belief” Garrity called upon him 
about December 1st, requesting, urging and Suggest¬ 
ing that the administrative files be returned to the 

. . i 

Sixty Day Conference Division to consider or [further 
consider one or more of the issues involved,! with a 
view to effecting a settlement without formal liearing, 
that Shepherd advised Garrity that the requesj; would 
be considered, and it is Shepherd’s “best recollection” 
that Garrity was further advised bv him that if the 
request could be appropriately complied with t|lie files 
would be returned and application made for t|lie cus¬ 
tomary extension of time (Rec. pp. 70-1). The affidavit 
of Mather, which does not fix the time, is to the effect 
that he specifically heard Garrity request of Shepherd 
that the matters be referred back, but Mather d|oes not 
so much as intimate that the subject of extension of 
time was touched upon in any way by any one. j (Rec., 
p. 69.) This is all of the testimony on the present 
point, though Leming endeavors to inject hearsay tes- 

i 

timony relative thereto (Rec., p. 75), and both Shep¬ 
herd and Mather seek to bolster their testimony by 
stating their own customs and habits (Rec., j?p. 69, 
71), which of course is clearly inadmissible, th^ ques¬ 
tion being not what they were in the habit or pustom 
of doing, but what Shepherd actually did on thht par¬ 
ticular occasion. 


I 



158 


Dionne v. American Express Co., 91 Vt. 521, 
525; 

Scott v. Bailey, 73 Vt. 49, 51; 

Kosloski v. Kelley, 122 Wis. 665, 667-8; 

Limbert & Co. v. Wagnitsky, 191 Ind. 419, 425; 
Laux v. Bekins Van & Storage Co., 17 Ca. 63, 67. 


At no time did counsel for the appellee discuss with 
counsel for the Commissioner the question of request¬ 
ing an extension of time within which to answer peti¬ 
tions tiled by the appellee with the Board. This fact 
is supported by the affidavits of Garrity, Cooper, 
Glessner and Xeuland, counsel for the appellee. (Rec., 
pp. 37, 42, 43.) Even if the question had been dis¬ 
cussed with counsel for the Commissioner it most cer¬ 
tainly would not have been possible for counsel for 
appellee to agree with counsel for Commissioner to 
tile his motion two days late in violation of the express 
provisions of a rule of the Board, and there is not the 
slightest pretense that they undertook to do so. If the 
case was to be referred back for a possible settlement 
and IF extension of time to answer was to be re¬ 
quested, any agreement relative thereto if actually 
made could only relate to a request made within the 
required time. It has never been explained to the 
Board or this Court, or to the Court below why the 
request for extension was not filed on time, and the 
only question before the court is—Was it filed on time, 
or was it not filed on time? If it was not filed on time, 
and the record shows that it was not, then the rule of 
the Board applies and the judgment for default should 
be entered. 

Counsel for the Commissioner seem to lav stress 
upon the alleged fact that an agreement was reached 
with counsel for appellee to send the cases back to a 



section of the Bureau of Internal Revenue to see if a 
settlement could be made without the necessity of going 
to trial before the Board. What this agreement, if in 
fact made, has to do with the pleadings in the case be¬ 
fore the Board, or before the Court, it is hard!to un- 
derstand. It is always within the province of counsel 
to discuss a settlement before, or during, trial^ even. 
The only object counsel for appellee could have had 
was to seek a settlement out of Court. His doiijig this 
did not, and could not, excuse counsel for the Ccimmis- 
sioner from complying with the rules of the |Ioard. 

Even to the very limited extent to which the Com¬ 
missioner goes in this connection it is overwhelmingly 
overcome by the affidavits for the appellee, yet tlje bur¬ 
den of proof is upon the Commissioner relative there¬ 
to. Garrity, in his original affidavit (Rec., pp. 36-7, 
40), states that the conference with Shepherd was in 
the latter part of November, and at all events! prior 
to December 1st, that he did not urge, suggest jor re¬ 
quest the return of the administrative file for thb pur¬ 
pose of further considering one issue, but did| urge, 
suggest and request a conference on all the fs sues 
either by the Sixty Day Conference Unit or by Shep¬ 
herd himself; Garritv denies absolutelv and unbondi- 
tionally the statement that an application would or 
might be made for an extension of time, and he fur¬ 
ther denies that the application for extension of time 
was made at his request, or for his accomodatijon or 
that of the appellee, or with a view to a possible settle¬ 
ment of the cases without the formality of a hearing, 
inasmuch as they were not referred back until eleven 

* # i 

days after the filing of the application or thirteen days 
after the expiration of the time therefor, and he joints 
out that the filing of an answer would not have! mili- 
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tated in anv wav aarainst the settlement of the cases 
without the formality of a hearing, but on the con¬ 
trary would have facilitated such settlement by clari¬ 
fying and concretely stating the issues. In Garrity’s 
rebuttal and supplemental affidavit, he reiterated each 
and every of the statements contained in his original 
affidavit, and he denied the matters of practice by 
which Shepherd and Mather seek to bolster the Shep¬ 
herd affidavit, and he stated fully the extent of his 
knowledge of procedure and practice in the General 
Counsel's office so far as concerns the present motions 
(Rec., pp. 76-7), which statements as to practice are 
adopted by Cooper, Glessner and Neuland in their re¬ 
buttal and supplemental affidavits. (Rec., pp. 78-9.) 

The so-called “motion” also states that within the 
sixtv davs allowed bv the rules for answer it was de- 
cided to grant appellee’s request, and the case was for¬ 
warded to the Income Tax Unit under date of Decem¬ 
ber 31, 1926. (Rec., p. 35.) Shepherd’s affidavit states 
that within sixty days subsequent to the service of the 
petitions, to-wit, on or before December 18th, he de¬ 
cided that the request made by Garrity might prop¬ 
erly be complied with, and prepared his memorandum 
transmitting the files. (Rec., p. 71.) The only other 
attempt even at testimony on behalf of the Commis¬ 
sioner in connection with the point so covered by 
Shepherd’s affidavit is the hearsay statement of Lem- 
ing. (Rec., p. 75.) It is to be noted in passing that 
Shepherd’s statement is exceedingly indefinite being 
only that on or before December ISth he reached his 
conclusion in the matter and thereupon prepared the 
memorandum. When was it, on December 18th or 
before that time? If prior thereto, how long prior? 
If on December ISth, it certainly was incumbent on 
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him, especially in the light of the cases already re¬ 
viewed, with his knowledge of routine procedure and 
“red tape” in all governmental departments, ^o see 
that extraordinarv means were resorted to to make 
certain that the motion would be filed on that dby, un¬ 
less it was his intention to treat the rules of the Board 
as a mere “scrap of waste paper.” Indeed, <j>n the 
language of his affidavit, which as we have seen is all 
that there is on the point, it must be taken th^t the 
decision was not reached until December 18th, and con- 

j 

sequently that the motions were not even prepared by 
him until that day, for he says that he reached his 
decision on or before December 18th, thereupon pre¬ 
pared his memorandum of transmission—which bears 
date December 31—and at or about the same! time, 

i 

more particularly on the same day, he prepared the 
motion, for signature of the General Counsel. (Since, 
as we have already seen, it was essential not only to 
file the motion but to have it acted upon prior to mid¬ 
night, if not prior to 4:30 p. m. of December 18th, after 
hearing with both sides represented, or at least af¬ 
forded an opportunity thereof, it is conclusively! dem¬ 
onstrated by Shepherd's own affidavit that he did not 
even attempt to prepare the motions in time, qnd it 
must be conceded on all hands that no excuse what¬ 
ever is even suggested for this delay. Of course, the 
affidavits for the appellee in this regard naturally could 
go no further than the statement of Garrity in his 
original affidavit that he does not know whether <jr n °t 
it was decided to grant the request within sixty! days 
subsequent to the service of the petitions, or when 
such decision was made. 

The “motion” states that, since December 31, icoun- 
sel for petitioner has been in conference with thb unit 
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in respect to the matter. The materiality of this fact, 
if a fact it be, to the questons with which we are here 
concerned, is not apparent. However, Shepherd’s sup¬ 
porting affidavit says nothing at all on this point. (Bee., 
pp. 70-2.) The only one of the affidavits for the re¬ 
spondent bearing upon it in any way is that of Frishett, 
and he does not bear out the statement of the “mo¬ 
tion,” merely saying that about January 11th, he called 
Garrity on the ’phone relative to the submission of a 
brief on the question of special assessment, during the 
course of which conversation Garrity advised him that 
it was his opinion that the special assessment issues 
had been dropped, but approximately an hour later 
called him back and advised that he was mistaken 

about this and he would immediatelv submit the de- 

* 

sired brief, and that about January 13th, Garrity stated 
to Frishett in the latter’s office that the brief dealing 
with special assessment would be filed as soon as it was 
forwarded to him. (Bee., p. 72.) Even if these state¬ 
ments could be considered as the established facts of 
the case, they do not show a ‘ 4 conference” in any cor¬ 
rect sense of that term or anv reason for not filing in 
time the motions for extension. Indeed, in Garrity’s 
original affidavit, he denies that after December 31st 
he or any other counsel for the appellee, so far as he 
knows, was in conference with the Unit, and he details 
the entire facts in that regard. (Bee., pp. 37-9.) 

In his rebuttal and supplemental affidavit (Bee., p. 
76) he says Frishett is in error in the statement that 
the telephone call to Garrity was on or about January 
lltli, that call having preceded the receipt of copy of 
motion to extend time with the 44 Granted” imprint 
thereon, which copy was not received until January 
5th, and such telephone conservation was had on or 
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about January 4th, that Frishett is also in erifor in 
the statement that Garrity informed him at any[ time 
after the filing of the petitions that he would submit 
any brief, the facts in that regard being fully detailed 
in his original affidavit, (Rec., pp.37-9) and that! Fris¬ 
hett is also in error in saying that at the conversation 
in the latter’s office about January 13th, Garrity stated 
that the brief dealing with the special assessment would 
be filed as soon as forwarded to him, he made nd such 
statement but on the contrary the only conversation 
with Frishett at that time was the inquiry made o£ him 
as to when the papers had come back to him apd his 
reply that the memorandum returning them was dated 
December 31. (Rec., p. 76.) Cooper, in both his orig¬ 
inal and supplemental affidavits, fully corroborates 
Garrity’s statement as to the interview with Frishett, 
at which Cooper was present. (Rec., pp. 41-2, 78.) 

The “motion” then asserts that while the motipn to 
extend time was signed on December 18th, it wajs not 
filed with the board until December 20th, due to delay 
in transit. (Rec., p. 35.) In support of this stateinent, 
Shepherd after having said that he decided to grant 
Garrity\s request on or before December 18th, and that 
he thereupon prepared the memorandum of transmjittal, 
adds that, at or about the same time, more particularly 
on the same day that he prepared such memorandum, 
he also prepared the motion to extend time, fo]j- the 
signature of the General Counsel, which memorandum 
and motions were despatched to the proper signing 
officer on or before December 18th, and on information 
and belief that they were signed by him on or before 
that day and were despatched by him, and due tp de¬ 
lay in transit were not filed with the Board until 
December 20th. (Rec., p. 71.) Adams says it wag his 
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duty to sign the name of the General Counsel to the 
motions and that he did so on or before December 18th. 
(Kec., p. 70.) Xo other witness speaks for the Com¬ 
missioner in this regard, although in Garrity’s original 
affidavit which was filed more than a month in advance 
of the filing of the affidavit of Shepherd just stated, 
the Commissioner and Shepherd were both put on 
notice that the appellee was contending that the Com¬ 
missioner should be more specific and state exactly of 
what the delay in transit consisted, if there was any. 
(Rec., 40.) | Yet, the only thing we have from the Com¬ 
missioner on this point is Shepherd’s statement that 
he prepared the motions on or before December 18th, 
and on information and belief that due to delay in 
transit thev were not filed with the Board until the 
20tli, coupled with Adams’ statement that he signed 
the name of the General Counsel thereto likewise on or 
before December 18tli. These statements as to delav 
in transit are not onlv hearsav but mere conclusions. 

* v 

What was the delay in transit ! What were the facts 
constituting the same? The Commissioner has not 
dignified the Board, this Court or the Court below with 
even the slightest suggestion of them. Whv was not 
someone produced who could make the affidavit of his 
own knowledge? From whom did Shepherd and 
Adams procure the information to which they so glibly 
testify? When were the motions prepared and signed ! 
Both Shepherd and Adams say, on or before December 
18th. Xo one else speaks on the subject. Was it on 
the 18th? Or was it before that day? And if prior 
thereto, how long? A day, a week or longer ? We do 
not know. The only party who knows—the Commis¬ 
sioner—is silent. And yet it is his duty to be specific 
and exact. How much time actually intervened be- 



tween the preparation and the signing of the motions? 

Between the signing and tiling of them? And hpw are 

those intervals accounted for, as well as the fait that 

the motions were not prepared at an earlier j:ime— 

whenever that carefully concealed time was? The 

Commissioner has carefully locked this information in 

* 

his own breast. Yet, even a Court of general jurisdic¬ 
tion with full discretionary powers would have tb have 
before it all of this information as the basis of the 
exercise thereof. To decide with the Commissioner in 
this situation would be a patent abuse of discretion, 
by anv Court. 

The so-called “motion” denies the materiality! of the 
appellee’s statements, which are sworn to by Garrity 
and Cooper, Glessner and Neuland, that the applica¬ 
tion for extension of time was acted upon by the Board, 
in so far as it was acted upon at all, without notice to 
the appellee and that copy of the Commissioner’s 
application for such extension of time with the 
“Granted” imprint thereon was received by Cooper 
by registered mail on January 5th, and its receipt was 
the first notice, knowledge or information that the ap¬ 
pellee or anyone representing or acting for it ever had 
of the making of the application for extension of time. 
(Kec., p. 3G.) These statements are nowhere denied. 
On the contrary, they are now admitted in paragraph 
(> of the Board’s return in this cause. (Rec. p. |97.) 

The only thing remaining of the “motion” wljiich is 
more than mere repetition of what has already been 
fully discussed herein, is found in its closing statement, 
which consists principally of conclusions, that the mo¬ 
tion for judgment is unconscionable seeking to take 
advantage of a situation which arose by reason of a 
request for a courtesy on the part of counsel for the 

i 
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appellee, the counsel who made the request well know¬ 
ing the practice of the Bureau with respect to such 
matters and that similar courtesies had been extended 
to him in other cases. (Rec., p. 97.) The Commissioner’s 
affidavits do not bear to any extent upon the matters of 
fact involved herein further than has already been 
fully considered. Garrity, in his original affidavit, 
denies that the application for extension of time was 
made at the request of the appellee, or for its accom¬ 
modation or that of its counsel, or with a view to pos¬ 
sible settlement of the cases without a hearing, inas¬ 
much as thev were not referred back until eleven davs 
* * 

after the filing of the application, or thirteen days 
after the expiration of the time for filing answer, the 
filing of an answer would not have militated against 
the settlement of the cases without a hearing but would 
have facilitated such settlement by clarifying and con¬ 
cretely stating the issues; he denies that the motion 
is unconscionable, and that it seeks to take advantage 
of a situation which arose by reason of a request by 
or on behalf of appellee or its counsel, admits that 
Garrity well knew the practice of the Bureau with re¬ 
spect to such matters, but denies that there is any prac¬ 
tice which ii| any way aids or supports the contentions 
of the Commissioner, and he concludes his affidavit 
with the statement that while he cannot comprehend the 
pertinency to the present motions of such courtesies, 
if any, as have been extended to him in other cases not 
related to these, he specifically denies that any courtesy 
has at any time been extended to him or to anyone as¬ 
sociated or connected with him in so far as he knows 
by the Commissioner or anyone acting for him, which 
would give the slightest color to the contentions of the 
Commissioner in this connection by way of a practice, 
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course of procedure or otherwise however. (Rete., pp. 
40-1.) Cooper, Glessner and Neuland all corroborate 
Garrity. (Rec., pp. 42, 43.) Apparently for the pur¬ 
pose of contradicting these affidavits of Garrity, 
Cooper, Glessner and Neuland, Shepherd states his 
personal individual custom and habit in such matters, 
(Rec., p. 71) and Mather states “the custom i>f the 
special attorneys of the General Counsel’s c^ffice,” 
after but three months’ incumbency in office. (R^c., pp. 
68-9.) As we have already seen, such custom is not 
evidence in any judicial proceeding. Supra, pp. 1157-8, 
this Addenda. Nevertheless, Garrity, Cooper, jGless- 
ner and Neuland all deny the existence of any such cus¬ 
tom or habit to anv such extent as would make it a 
part of the practice of the Board, and specifically deny 
all knowledge thereof. 

With respect to the facts which we are no\l T con¬ 
sidering, it only remains to advert to the very isigni- 
ficant admissions of the Commissioner by virtue |of his 
failure to deny or even make reference to vital features 
of the case, namely: that the time to move in rbspect 
of the petitions had expired long prior to any contact 
whatever with Garrity or any other counsel for the 
petitioner (Rec., p. 37), that no communication [what¬ 
ever was had between the Commissioner and the ap¬ 
pellee through any of their representatives between 
the latter part of November and January 3rd or 4th 
(Rec., pp. 38, 41, 43); that in the interview between 
Leming, Shepherd, Garrity and Cooper, Leming ‘f went 
so far as, in effect, to threaten us by calling our Atten¬ 
tion very pointedly to the fact that we have a |great 
many other cases pending (in which the relatoij here 
is not concerned), and find it necessary almost pvery 
day to interview some member of the General Counsel’s 
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office, and that he wanted us to understand that he was 
desirous of ‘knowing with whom we are dealing’ ” 
(Rec., pp. 39, 42); that the filing of an answer would 
not have militated in anv wav against the settlement of 
the cases without the formality of a hearing; and that 
no courtesies have been extended to Garritv or anvone 

m/ * 

associated or connected with him which would give the 
slightest color to the contentions of the Commissioner. 
(Rec., p. 40.) 

In the light of the foregoing facts and authorities, 
and still cpnsidering the Board as a court of general 
and unlimited jurisdiction, and further considering the 
case for present purposes as if the motions had been 
actuallv filed on December 18th, the contentions of the 

V 7 

Commissioner are absolutely hopeless, because, in the 
first place, there is no good or sufficient cause or any 
cause whatever shown therein as required by Rule 20; 
nor indeed has any cause been shown even apart from 
the motions; in the second place, no hearing was had 
upon the motions though in addition to the rules and 
statutory provisions already considered, Sec. 906-A of 
the Act of 1926 in plain terms requires a hearing on 
all motions, this being the only authority the Board or 
any Division thereof has or ever has had to pass upon 
a motion, and its language is “A division shall hear 
and decide any proceedings instituted before the Board 
and anv motion thereon assigned to such Division bv 
the Chairman” (italics ours); in the third place, it was 
not sufficient merely to file the motion on December 
18th, but it was essential to have it disposed of by the 
Board not later than that day after a hearing thereon 
or opportunity for a hearing to the appellee; and in 
the fourth place, a motion so filed on December 18th, 
for the reason last stated, could not properly be passed 
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i 
i 

i 

upon until a later day because of such necessity for 
notice and hearing, wherefore it would be subject to a 
motion for judgment by default, which was in fact 
made, whereupon nothing was left to extend. 

i 

i 

i 

The Effect of Default at Law or Pro Confessor in l 

Equity. 

When one party is in default the other ijas the 
right—a vested right of which it cannot be arbitrarily 
deprived—to take judgment by default. 

i 

Stetson v. Hall, 86 Me. 110,113; 

Reynolds v. Machine Co. 153 N. C. 342. | 

When the respondent is in default, he cannot escape 
the consequences thereof by filing an answer <^r plea, 
unless he first obtains the consent of his adversary. 

Irving v. Davey, 88 Cal. 495, 497; 

Betz v. Wilty & Co., 116 Md. 190, 193; 

Waldeck Co. v. Emmert, 127 Md. 470, 473. 

A judgment by default determines and fi^es the 
right of the plaintiff or petitioner to recover and the 
liability of the defendant or respondent—thus estab¬ 
lishing a vested right. 

Green v. Hamilton, 16 Md. 317, 329; 

Malehouse v. Inloy, 18 Md. 328, 333; 

Loney v. Bailey, 43 Md. 10, 15; 

McCloud v. Nimmox, 122 N. C. 437, 444 ;j 

Clark v. Compton, 15 Texas 32; 

Ayreshire v. Thurman, 73 Ind. App. 578 j 585, 7. 

In North American Accident Ins. Co. v. M dr eland, 
60 Fla. 153, 157, the Court said: 



170 


“A ! judgment by default properly entered 
against parties sui juris, operates as an admission 
by the defendants of the truth of the definite and 
certain allegations and the fair inferences and con¬ 
clusions of fact to be drawn from the allegations 
of the declaration. * * * 

“A judgment by default entitles the plaintiff to 
the relief for which a proper predicate has been 
laid in the declaration .’ 9 

In Lynn v. Knob Hill Improvement Co., 177 Cal. 56, 
61, where the complaint was defectively drawn, the 
Court said: 

“But these objections cannot be made on appeal 
from a judgment by default where there was no 
demurrer or answer filed. It is enough that there 
are allegations in the complaint which support the 
judgment given.” 

In Buck v. Citizen’s Coal Mining Co. f 254 Ill. 198, 
200, it was said: 

“That a default admits every material and tra¬ 
versable fact alleged in the declaration is too well 
settled to need the citation of authorities.” 

In Seaton v. Escher, 86 Kan. 679, 680, the Court 
quoted and; approved the syllabus from Brenner v. 
Bigelow, 8 Kan. 496, as follows: 

“In an action to quiet title where a defendant 
makes default all the material allegations of the 
petition should be taken as true, and judgment 
rendered against such defendant.” 

In Hibernia Sav. <& Loan Society v. Churchill, et al., 
128 Cal. 633, the Court quoted from McCallon v. Water¬ 
man, 1 Flipp. 651, as follows: 
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“A default has practically the same effdet as a 
verdict. Until set aside, it is a final determination 
of the matters set up in the declaration. * * * 
The default, which is an admission of the plain¬ 
tiffs case, stands in the place of a trial in a liti¬ 
gated case which is only a determination! of the 
issues made by the pleadings of both parties/’ 

I 

In City of St. Louis v. Lang, 131 Mo. 412, 422, in a 
proceeding to assess damages and benefits cau'sed by 
changing a street grade, the Court said: 

I 

“As the corollary of the right to file an answer 
herein, springs into being the right to tak'4 judg¬ 
ment by default in case no answer be filedj And 
we see no reason to distinguish this proceeding 
from any other as to the force and effect of a 
judgment when taken for the want of an answer; 
we hold there is none.” 

i 

i 

In Standard Supply & Equipment Co. v. Merrit, 196 
N. Y. Supp. 181, 182, the Court said: j 

i 

I 

“It does not matter that the first judgment was 
obtained by default, because such a judgment is 
precisely as effective as an adjudication as one 
which has followed upon a contested trial.” s 

j 

In Firestone Tire & Rubber Co. v. Marlboro Cotton 
Mills, 278 Fed. 816, 822, the Court said: I 

• i 

“A default is an admission. By default in a 
proceding at law the defendant admits the asser¬ 
tions of the plaintiff.” 

“A failure to appear on the part of the defend¬ 
ant is an admission of the plaintiff’s cause pf ac¬ 
tion as laid in the declaration.” 

Waslnington County v. Porter, 128 Ala. 278, 280. 
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“A default cuts off the defendant from making 
any further opposition or objection to the relief 
which plaintiff’s complaint shows he is entitled to 
demand.” 

Title Insurance, etc. Co. v. King Land, etc. Co., 
162 Cal. 44, 46. 

“The default conclusively admitted the cause of 

•* 

action as alleged, and precluded a defense.” 
Fresenius v. Levy , 94 Conn. 244, 246. 

“The default was an admission that the facts 
alleged were true.” 

Stone v. Elliott , 182 Ind. 454, 465. 

In Ayrshire Coal Co. v. Thurman, 73 Ind. App. 578, 
585, the Court said: 

“Where a summons has been duly served it be- 

9 / 

comes the duty of the defendant to appear and 

present his defense, if he have a defense. If he 

fails to assert his right and suffers a default, the 

presumption arises that he has no defense; and his 

conduct will be taken as a confession that all the 

material averments of the complaint are true and 

that something is due the plaintiff.” 

“A defendant against whom a default is entered 

is out of court and is not entitled to take anv fur- 

* 

ther steps in the cause affecting plaintiff’s right 
of action.” 

Christerson v. French , 180 Cal. 523, 525. 

The rule is the same in equity. 

In Thompson v. Wooster, 114 U. S. 104, 110, 111, 
the Court said: 

“A confession of facts properly pleaded dis¬ 
penses \vith proof of those facts, and is as effec¬ 
tive for the purposes of the suit as if the facts 
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were proved; and a decree pro confesso regards 
the statements of the bill as confessed. * * * 
Lord Hardwicke likened a decree pro confesso to 
a judgment by nil dicit at common law, land to 
judgment for plaintiff on demurrer to the de¬ 
fendant’s plea. Davis v. Davis , 2 ,Atk. |21. It 
was said in Hawkins v. Crooks, qua supra, and 
quoted in 2 Eq. Ca. 179, that ‘The method of 
equity of taking a bill pro confesso is consonant 
to the rule and practice of the courts $t law, 
where, if the defendant makes default by nil dicit, 
judgment is immediately given in debt, of in all 
cases where the thing demanded is certain; but 
where the matter sued for consists in damages, 
a judgment interlocutory is given; after which a 
writ of inquiry goes to ascertain the dapiages, 
and then the judgment follows.’ The strict an¬ 
alogy of this proceeding in actions of la\V to a 
general decree pro confesso in equity in favor of 
the complainant, with a reference to a master to 
take a necessary account, or to assess unliqui¬ 
dated damages, is obvious and striking. | 

“We may properly say, therefore that tp take 
a bill pro confesso is to order it to stand a$ if its 
statements were confessed to be true; and that a 
decree pro confesso is a decree based op such 
statements, assumed to be true, 1 Smithj’s-Ch. 
Pract. 153, and such a decree is as binding and 
conclusive as anv decree rendered in thei most 
solemn manner. ‘It cannot be impeached Collat¬ 
erally, but only upon a bill of review, or (a bill) 
to set it aside for fraud. 1 Daniell Ch. Pf. 696, 
1st Ed.;* Oqilvie v. Herne, 13 Ves. 563.” j 

I 

The entry of a judgment by defendant or of ja de¬ 
cree pro confesso with a recomputation under j Rule 
50 is exactly in accord with the practice outlined in 
Hawkins v. Crook and thus approved by the Supreme 
Court. 

i 

i 

i 
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In Hefner v. Northwestern Life Ins. Co., 123 U. S. 
747, 756, the Court said: 

“ Callahan, by the service of the subjoena, had 
due notice of the allegations and prayer of the 
bill. By the decree reciting and confirming his 
default, the bill was taken for confessed against 
him; and any final decree, warranted by the al¬ 
legations of the bill, bound him to the same extent 
as if he had appeared in the suit, and demurred 
to or contested those allegations. (Citation)” 

In Clifton v. Tomb, 21 Fed. (2nd) 893, 897, the 
Court said: 

4 ‘When a party is in default and a bill taken 
pro confesso, while the court will give only such 
relief as is proper upon the bill, nevertheless the 
party himself has lost his standing in court, can¬ 
not appear in any way, cannot adduce any evi¬ 
dence, and cannot be heard at the final hearing. 
Frow v. De La Vega, 15 Wall. 552, 554, 21 L. Ed. 
60; Thomson v. Wooster, 114 L T . S. 104, 112, 113, 
114, 5 S. Ct. 788, 29 L. Ed. 105. It is true that 
it is within the inherent power of the court to set 
aside a decree pro confesso (O’Brien v. Lashar 
(C. C. A. 2d) 273 F. 520) and the court has that 
power also by equity rule No. 5. But the party 
in default should show good cause before the de¬ 
fault should be set aside.” * * * There is a 
strong, and indeed a strict, analogy in this re¬ 
spect between defaults in actions at law and pro¬ 
ceedings from bills pro confesso in equity. 
Thompson v. Wooster, 114 U. S. 104, 111, 5 S. Ct. 
788, 29 L. Ed. 105: Central R. R. Co. v. Central 
Trust Co., 133 U. S. 83, 90, 10 S. Ct. 235, 33 L. 
Ed. 561.” 
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I 


i 


See, also: 

i 

I 

Ross v. Meek, 93 Tenn. 666, 669; 

Warren v. Kennedy, 1 Heisk. (Tenn.) 437, 439; 
Neale v. Keele’s Executor, 2 B. T. Mon. (KY.) 

33; | 

Russell v. Lathrop, 122 Mass. 300; 

Caines v. Fisher et al., 1 Johns. Ch. (N. |Y.) 8 , 
and 

Katzenstein v. Prager, 67 W. Va., 343, 350. 

j 

The same rule applies also in admiralty. 

The Richmond, 2 Fed. (2nd) 903. j 

In Ferguson v. Babcock Lumber & Land Cq., 252 
Fed. 705, 708, the Circuit Court of Appeals, fourth 
Circuit, said: 


“The circuit court having jurisdiction, tlie de¬ 
cree was final and conclusive of the rights if the 
parties, and available to the complainant apd all 
claiming under him against the defendants apd all 
claiming under them; and all other courts qf the 
United States were bound to give full faith and 
credit to it. R. L. Cooper, a necessary partyj hav¬ 
ing been served in the manner required b^ law, 
and being required by the service to meet the al¬ 
legations that the land was in Tennessee, by his 
default admitted that the land was in that state 
and thus brought himself within the provisions 
of the act of 1875 before cited. He was as fully 
bound by the decree pro confesso against him as 
if he had resisted the suit. Thompson v. Wobster, 
114 U. S. 104, 5 Sup. Ct. 788, 29 L. Ed. 105. j Evi¬ 
dence, however convincing, that the court replied 
an erroneous conclusion—even a different conclu¬ 
sion by the same court or another court as tp the 
state lines in a litigation between different parties, 
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or even between the same parties with respect to 
other lands in like situation—could not affect the 
credit and conclusiveness of this decree in any 
court to which it was presented that the complain¬ 
ant’s title to this land was good against the parties 
defendant.” 

Affirmed 243 Fed. 623, appeal dismissed 39 S. Ct. 
132. 

In U. S. Samperyac, 27 Fed. Cas. No. 16,216a, the 
Court said: 

“The doctrine is well settled, that when the 
allegations of a bill are distinct and positive, and 
the bill is taken for confessed, such allegations 
are taken as true without proof. That a decree 
pro confosso is like a judgment by nil decit at 
common law. * * * 

“A refusal to deny where the party is legally 
bound to speak, is equal to an admission of the 
charges made against him. What is admitted, 
need not be proved. The allegations are incon- 
trovertiblv established, when confessed by him 
against whom they are made.” 

In Atterberrv v. Knox, et al., 8 Dana (Ky.) 282, 285, 
the Court said: 

“In our researches, we have been able to find 
no case in which, if a bill has been taken for con¬ 
fessed, it has not been taken for confessed for all 
the specific charges made, whether those charges 
are of a character which involve in them a for¬ 
feiture or penalty, or not. The practice has al¬ 
ways been, at the proper stage, to take all for 
confessed, unless the defendant be an infant or 
lunatic, or, for some other cause, be incapable of 
defending. 

“And, on principle, we perceive no reason why 
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it should not be so. The failure to answer |or ap¬ 
pear, and make defense, is not only a contempt, 
or quasi contempt, to the authority of the court, 
but also implies a concession of the matters al¬ 
leged, and a waiver of all objection to a decree 
upon them. Hence, it has repeatedly been fettled 
that, if an answer be put in, the bill can be| taken 
for confessed only for those matters not responded 
to which are charged, or are presumed, j to be 
within the knowledge of respondent. Butj if he 
fail to answer at all, it may be taken for confessed 
for those matters not charged or presumed to be 
within his knowledge, as well as those whicW are.” 

In Manchester v. McKee, 9 Ill. 511, 517, the Court 
said: j 

4 ‘Where a bill is taken for confessed frqm the 
silence of the party, he is as much estopped in 
that particular case, from denying its truth—ex¬ 
cept in particular instances where he may come 
under the statute and open it—if he had appeared 
in open Court and filed an answer, confessing the 
truth of the bill throughout.” 

In Attorney General v. Carver, 34 N. C. 23i, 237, 
the Court said: 

“The terms, ‘taking the bill pro confess^,’ per 
se carry that sense; and, when it is perceived that 
in the state, in which the cause is here placed, 
the plaintiff cannot proceed to proofs bjr wit¬ 
nesses, the conclusion is clear, that the trhth of 
the bill is to be taken as admitted on the hearing, 
as if an answer confessed it in the term bf the 
bill.” 

| 

Indeed, we might well have pursued the course sug¬ 
gested by the Kansas Court in Luke v. Jonnyqake, 9 
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Kans. 511,i 517, entirely ignoring as so much waste 
paper the attempted order of December 22nd assum¬ 
ing to extend the time, and we might have merely filed 
our motion! for judgment by default, which the Board 
would have had no alternative but to grant. 

WHEN DELAY IS EXCUSABLE, WHAT IS 

REQUIRED. 

A default judgment or a decree pro confesso will 
not lx? opened or vacated, nor will one be refused, as 
a matter of course, even in cases where the existence 
of a meritorious defense is clearlv shown. 

“That a defendant has a meritorious defense is 
an inducement to set aside the default, and ought 
to be requisite to his getting it set aside; but, mani¬ 
festly, it ought not to be considered as a control¬ 
ling or conclusive cause. 

“A defendant against whom judgment goes by 
default should not be made an object of solicitude 
on the part of the court on the mere showing that 
he has a meritorious defense. He further must 
show that he has not been neglectful of his own 
interest and that his failure to appear was due to 
a cause which would have misled any reasonablv 
prudent and diligent person in his situation.” 
Colter v. Lake, 129 Mo. App. 702, 707. 

While the Commissioner cannot bring himself with¬ 
in this decision, we must not overlook the fact that it 
is more liberal than the rule to which we are compelled 
to conform by decisions binding on us. Supra, p. 114. 

It is not sufficient that a reasonably prudent and dili¬ 
gent person was misled by “misinformation from the 
judge” himself. 
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Thompson v. Hatch, 3 Pick. 512, supra , p. 115; 

District of Columbia v. Roth, 18 App. D. Q. 547, 
supra , p. 118; 

Rio Grande & Co. v. Gildersleeve, 174 U. S. 603, 
supra , p. 115. 

i 

In McClure v. Clarke et al., 94 Minn. 37, 38, revers¬ 
ing an order of the lower court, which set asjide a 
judgment by default, the Court said 

I 

I 

4 ‘While the trial court has a wide discretion in 
relieving from defaults in proper cases, still it 
has always been held to be a judicial discretion, 
not to be exercised capriciously or arbitrarily. 
(Citations.) 

u In the application at bar it was not suggested 
that neglect to answer was based upon fraud, inad¬ 
vertence or mistake; therefore a foundation was 
not laid for the exercise by the trial court of any 
discretion.” 

But 44 inadvertence or mistake” is no excuse hQre. 

In re Hitchcock, 47 App. D. C. 251, supra , pi 124; 

Dovne v. Werner, 48 App. D. C. 254, supi'a, p. 
125. ! 

Where good and sufficient cause for setting as^de a 
default judgment or refusing to enter one is not shown 
it constitutes an abuse of discretion to set aside the de¬ 
fault or to refuse to enter it, as the case may be. Cas¬ 
cade Hotel Co. v. Orleans Real Estate Co., 137 N. Y. 
Supp. 1054, 1055. 

4 4 The judgment will not be opened unlesb the 
fendant shows a prima facie defense to the merits. 
(Citations.) If such a showing is made, th^ de- 
faul may be set aside, provided a reasonably ex¬ 
cuse is shown for not having made the defbnse. 
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(Citations.) The rule is that both diligence and 
merit must be shown. (Citations.) Although it 
may be shown that the defendant has a good de¬ 
fense, a default will not be set aside if the defend¬ 
ant or his attorney has been guilty of negligence.” 
Kloepher v. Osborne, 177 Ill. App. 384, 392. 

“A party seeking the relief prayed for in this 
appeal must distinctly show, not only that he was 
prevented from presenting his defense at the 
proper time by some cause unmixed with negli¬ 
gence on his part, but that he lias a good defense 
to the action brought against him, and his defense 
must be made to appear. It is not sufficient to say 
appellant has a good and just defense, but the de¬ 
fense suggested must be set out with such par¬ 
ticularity that the trial court and this court mav 
* • 

know of what the defense consists.” Wheat v. 
Ward Countv Water Improvement District 
(Tex.), 217 S.*W. 713, 715. 

“Where, as in this instance, the judgment is 
regular it cannot be set aside, on motion, for any 
purpose, other than to let in a defense on the 
merits. And the rule is, that the grounds for such 
defense must be presented to the Court, in writing, 
and verified by affidavit. (Citations.)” Front et 
al v. Dodge et al., 15 Ind. 139, 140. 

In Boothe v. Shaw, 214 Ala. 553, 553, summons was 
issued and duly served on both of the respondents on 
February 7, 1925; and, on motion of complainants, no 
answer having been made, a decree pro confesso was 
rendered against both respondents on March 11, 1925. 
The Court said: 

“The allegations and exhibits of the bill of com¬ 
plaint gre apt and appropriate for the relief 
sought; and, being confessed by the default of the 
respondents, the trial court could not do otherwise 
than grant the relief and enforce the decree by 
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writ of possession. Nor was there any ground 
presented upon which the court could have prop¬ 
erly granted respondent’s petition to set aside the 
decrees rendered, and allow them to make answer 
and litigate the cause upon its merits. A party 
who ignores a summons and, without good excuse, 
neglects to make his defense at the proper time 
has no standing in any court when he seeks to 
avoid the resulting judgment or decree.” 

i 

j 

As we have already seen, even in the case of Courts 
themselves having the inherent power to set a$ide a 
decree pro confesso i ‘the party in default should: show 
good cause before the default should be set a$ide.” 
Clifton v. Tomb, 21 Fed. (2) 893, 897, supra , p. lt4. 

In Kohlman v. Moore, 175 Ky. 710, 713, 715, the 
Court said: 


“Notwithstanding this, the attorney for appel¬ 
lant is one of such high standing, and unim¬ 
peachable integrity, that we are convinced that 
he did leave the paper in the clerk’s office at the 
time he claims that he did so, but that neither the 
clerk nor the deputy had their attention riveted 
to the fact sufficiently to make a note of it!, and 
that the matter thus passed unattended to.i We 
say this because we can easily see how a transac¬ 
tion of this character may have happened ixk that 
manner. So, the question is, do the facts testified 
to by appellant’s attorney justify the coiirt in 
granting a new trial on the grounds relied lipon? 

“Under our practice there are only thrde oc¬ 
casions when an answer may be filed in an dquity 
case such as this is—one is on the third day 6f the 
term after defendant has been duly and regularly 
summoned (section 102 of the Civil Code); an¬ 
other is in vacation by filing it in the clerk’s of¬ 
fice within the time previously allow by court 
with a notice to the adverse party (section 108 



182 


of the Civil Code); and the other is upon rule 
day, which is the first Monday in each month after 
the defendant has been duly and regularly sum¬ 
moned (section 367a Civil Code of Practice.) 

“However much our inclinations might be to 
extend a helping hand to the appellant, we do 
not believe we are authorized to do so under the 
rules of practice established in this state by the 
authorities, supra, and many others which might 
be appended.’’ 

In Andrews v. Denslow, 1 Fed. case No. 372, the 
Court said: 

“The question presented, then, is, whether the 
possession of a meritorious defence gives the de¬ 
fendants a right to have a regular decree pro 
confesso set aside, without regard to other cir¬ 
cumstances. I know of no such rule. To entitle 
a defendant to be relieved from such a decree 
there must be a meritorious defence, and it must 
also appear, that, as between the parties to the 
action, equity requires that the defendant be al¬ 
lowed to interpose his defense. * * * 

“This is, then a case where the plaintiffs ob¬ 
tained a regular decree pro confesso, not by 
means of any mistake or misapprehension of 
facts, or neglect of counsel, but through the de¬ 
liberate intention of the defendants not to de¬ 
fend, and where the defendants now ask to be 
relieved from the effects of their omission to 
answer, although the result of granting such re¬ 
lief will be of no advantage to them and a disad¬ 
vantage to the plaintiffs. For, it is apparent, 
from the nature of the controversy, that holding 
the decree will, in view of the damages asked, re¬ 
quire of the defendants no greater outlay of 
money than will be required by the trial which 
they seek: while if the decree be set aside, the 
plaintiffs will thereby be put to large expense. A 
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trial under such circumstances would seenji to be 
a waste of money.” 

In Campbell v. Atwood, 47 S. W. (Tenn.) l(j>8, 169, 
the Court said: 

i 

| 

“The first proposition to be determined is 
whether the court was in error in refusing to set 
aside the pro confesso. We think the special 
chancellor committed no error in this ijespect. 
The original bill was filed November 111, 1896. 
Process was regularly issued and served upon the 
defendants, notifying them to appear and defend 
the next term of the chancery court following, 
which convened on the first Monday in Decem¬ 
ber thereafter. No defense was made at that 
term of the court. No steps seem to haye been 
taken until the March rules, 1897, the defendants 
Atwood and Cook filed an affidavit askirig that 
the pro confesso be set aside. The sum arid sub¬ 
stance of the affidavit is that Judge Cook was 
chancellor of the division, and that an rinswer 
could not be prepared without a consultation be¬ 
tween Atwood and him, and that it was impos¬ 
sible, or inconvenient for them to get together, 
and compare notes, and to state to each other the 
facts within the knowledge of each. Th6 court 
judicially knows that the Chancellor C^>ok is 
chancellor of the division embracing the counties 
of Williamson and Davidson. No reason is given 
why counsel of these parties could not havb inter¬ 
viewed Judge Cook and Mr. Atwood, and j found 
out all the facts necessary to be embodied iji their 
answer. The affidavit, in our opinion, stated no 
sufficient grounds for setting aside the pfo con¬ 
fesso, and the chancellor committed no error in 
refusing to set it aside.” 

In Dunn v. Keegin, 4 Ill. 292, 297, the Court said: 
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“The record shows no reasons for setting aside 
the default, at any time before the final decree. 
It merely shows that the motion was made and 
overruled, but contains no affidavit, nor does it 
state that the motion was predicated upon affi¬ 
davit. The motion should have been founded 
upon an affidavit, setting forth clearly and speci¬ 
fically the reasons for setting aside the default, 
and accompanied by an answer, and an offer to 
file the same. In the absence of such affidavit 
and answer, the court below correctly overruled 
the motion.” 

To the same effect: Totten & Bro. v. Nance, 3 Tenn. 
Ch. 264. 

In Stockton v. Williams, Harr. (Mich) 241, the 
Court said: 

“A regular order to take the bill as confessed 
will not; be set aside upon a simple affidavit of 
merit, although an excuse is given for the default. 
In such cases, the defendant must either produce 
the sworn answer which he proposes to put in, 
so that the court may see that he has merits, or 
must, in his petition or affidavit, state the nature 
of his defense, and his belief in the truth of the 
matters constituting such defense, so far at least 
as to enable the court to see that injustice will 
probably be done if the order to take the bill as 
confessed is permitted to stand.” 

In Schofield v. Horse Springs Cattle Co., 65 Fed. 
433, 437, the Court said: 

“We then come to the question whether any 
ground is presented which would warrant the 
court in setting this decree aside. Allowing that 
there is shown excusable neglect or accident which 
prevented the defendants from appearing and 
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making answer to the bill of plaintiff, we are con¬ 
fronted with the further question as to whether 
defendants show they have a meritorious defense 
to the cause of action presented in the bill, for 
•excusable neglect, surprise, or accident is not 
sufficient to warrant a court in setting asidb a de¬ 
cree which it has entered. It must appear that 
the defendants have a good and meritorious de¬ 
fense to the cause of action s-et forth in the bill. 
1 Black, Judgm. No. 374. ! 

“In the case of Goodhue v. Churchman, 1 Barb. 
Ch. 596, Chancellor Walworth said: ! 

I 

“ ‘It has repeatedly been decided inj this 
court that a final decree which has been regu¬ 
larly entered upon a bill taken as confessed 
will not be set aside upon the mere affidavits 
of the defendant that he is advised he has a 
good defense on the merits. He must either 
state the nature and facts of his defense in the 
affidavit on which his application is founded, or 
he must move upon a sworn answer whiph he 
proposed to put in, so that the court cab see 
what the defense is’.” 

i 

i 

See also: 

I 

i 

Prout v. Dade County Security Co., 55 Flaj 816; 
Carter V. Torrance, 11 Ga. 654; j 

Roher v. Hoberg, 189 Ill. App. 172; 

Pittman v. McClelland, 86 Mich. 290; 
McFarland v. State Bank, 129 Fed. 244; 
Andrews v. Denslow, 1 Fed. Cases No. 37£; 
Thornton v. Hightower, 17 Ga. 1; 

Terry v. Eureka College, 70 Ill. 236, and 
Yost v. Alderson, 58 Miss. 40. j 

I 

Yet, the only suggestion we have in the present 
record of any defense on the part of the Commissioner 
is the statement of Shepherd that he believes that the 

I 


l 

i 


i 
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Commissioner has a good and valid defense (Rec. p. 
72)—a general conclusion which the courts in the 
foregoing cases hold to be wholly insufficient whether 
at law or in equity, accompanied with no particular¬ 
ity whatever, certainly not such that the Board or 
this Court may know of what the defense consists, as 
is held to be absolutely requisite and essential. We 
say the only thing on the subject is the affidavit of 
Shepherd because the answers tendered by the Com¬ 
missioner, even if proper to be considered, do not 
even go as far as Shepherd’s affidavit, constituting 
as they do mere general denials with no statement 
of particularity whatever, not even so much as the 

assertion by the Commissioner that he believes he 
* 

has a good, just or valid defense, and even this gen¬ 
eral denial is not verified by affidavit. (Rec., pp. 73-4.) 
Indeed, such answers are in the very teeth of the Rules 
of the Board, which require, in terms, that an answer 
“shall be so drawn as fully and completely to advise 
the petitioner and the Board of the nature of the de¬ 
fense” (Rule 14). It would require a mental telepa¬ 
thist of the very highest order to obtain any such in¬ 
formation upon reading these answers. Even as plead¬ 
ings, therefore, they are wholly insufficient. Cer¬ 
tainly so, for present purposes. These documents 
can only be considered, if at all, in so far as they show, 
under the preceding authorities as well as those which 
follow “a good and just defense,” “verified by affi¬ 
davit,” “set out with such particularity that the court 
may know of what the defense consists.” The Com¬ 
missioner makes no attempt or pretense even to com¬ 
ply with the rule. 

The same rule is universally applied even in cases 
where the power to excuse default after it has been 
incurred is expressly given by statute. 
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“It will be observed that this showing of a 
good defense on the merits is not required by the 
statute, section 396 supra, but the courts, jin the 
exercise of their equitable powers, have declared 
that the relief mentioned in section 396 capnot be 
had without a showing by affidavit that the! appli¬ 
cant has a good defense on the merits.” 'Wjillis v. 
Browning, 96 Ind. 149, 150-1. 

“It was made without affidavit of merits br dis¬ 
closing any defense. There is no pretens^, any¬ 
where that the defendant had anv color of defense 

•/ 

against the plaintiff’s demand or any partj of it. 
Nothing is relied on to disturb the judgment, ex¬ 
cept the alleged irregularities, and the motion, if 
made in time, should have been overruled.”! Bon- 
nell v. Gray, 36 Wis. 574, 580-1. 

I 

In Shaffer v. Morgan, 188 Iowa 772, on a motjion to 
set aside a default judgment, the affidavit pierely 
stated that defendant had “a good defense” biit the 
Court held this insufficient and said “the Court was 
without authority in law to set aside the default pnder 
the showing made.” 


“Parties seeking to be relieved from their de¬ 
faults must, show a reasonable excuse for! their 
neglect, and must establish a meritorious case, be¬ 
fore they are entitled to the favor of the court.” 
Clews v. Peper, 98 N. Y. Supp. 404, 405. j 
“It does not appear in the finding of the Court 
that the defendants have a meritorious defense, 
which is ordinarily fatal to such a motion, j (Ci¬ 
tations.) It would be idle to vacate a judgment if 
there is no real and substantial defense on the 
merits.” Lumber Co. v. Cottingham, 176 JL C. 
323, 329. 


i 

j 

! 

i 

j 

i 
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In Reed v. Hammond, 186 Ala. 302, 303, a motion to 
set aside a default judgment was held to be substan¬ 
tially and fatally defective for lack of “a sworn state¬ 
ment of the facts showing that petitioner had a good 
and meritorious defense to the action, and that the 
judgment was therefore inequitable. ” 

“One of the essential allegations of a motion to 
set aside a judgment is that the movant has a 
meritorious defense; and the facts constituting 
such defense must be set forth distinctly.” Jewell 
v. Martin, 121 Ga. 325, 326. 

To like effect see: 

Eggleston v. Royal Trust Co., 205 Ill. 170, 178; 

Nichols v. Nichols et al, 196 Ind. 433, 435; 

Denico v. Jones, 166 N. Y. Supp. 732; 

Gremaer v. Bell, 51 Colo. 473, 481; 

Phillips v. Faber, 83 Ga. 565, 571-72; 

Silver Peak Gold Min. Co. v. Harris, 116 Fed. 
439, 442; 

Columbus Mutual Life Ass’n. v. Plummer, 86 
Ill. App. 446, 449; 

Phillips v. Portage Transit Co,. 137 Wis. 189, 
196; 

Gahm v. Wallace, 206 Mass. 39, 43; 

Minton v. Hughes, 158 N. C. 587; 

Donnelly v. Clark, 6 Mont. 135,138. 

A copy of the proposed answer with the particulars 
aforesaid should be annexed to the papers and pre¬ 
sented to the Court or the Board as the case mav be, 
and must be verified. 


Schumpp v. Interurban St. Rwy. Co., 81 N. Y. 
Supp. 366, 367; 

Levy et al. v. Goldberg, 40 Wis. 308, 314; 
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Ray v. Ellis, 162 Ky. 517, 520; 

Williams v. Kiowa County, 74 Kan. 639, $96; 

Donlan v. Thompson Falls C. & M. Co., 42jMont. 

257, 271; ! 

Lindsey v. Goodman, 57 Okla. 408, 416. 

And what showing is made of diligence? We! make 
no answer, because the record contains none. Dili¬ 
gence and merit must appear. Where and what are 
they on this record? The witness becomes tongub-tied, 
perforce. 

It is accordingly respectfully submitted that no 
Court or judicial tribunal worthy of the name presid¬ 
ing in any civilized community anywhere would hesi¬ 
tate to enter judgment by default against the Com¬ 
missioner under the facts and circumstances of the 
present case, upon general principles, and particularly 
upon those definitely established by the decisionsj here¬ 
inbefore reviewed. 

IS THIS A PROCEEDING AGAINST THE 
UNITED STATES? 

The United States is nowhere mentioned iii the 
statute, but every reference to the party respondent 
is made by the use of the single word 4 4 Commis¬ 
sioner.’ ’ Thus, Section 907-A prescribes that ‘ 4 notice 
and an opportunity to be heard shall be given t|o the 
taxpayer and the Commissioner”; the consent ob the 
part of the respondent to the withdrawal of papers 
is required to be made by the “Commissioner” iif Sec¬ 
tion 907-C; by Section 909-A the witnesses fo t the 
respondent are designated “witnesses for the Com¬ 
missioner”; court review of the decisions olj the 
Board is provided for “in the case of an agreement 


190 


between the Commissioner and the taxpayer” by Sec¬ 
tion 1002-D, and bv Section 274-A it is 4 ‘the Commis- 
sioner” who determines the deficiency to review which 
“the taxpayer may file a petition with the Board of 
Tax Appeals for a redetermination of the deficiency.” 

By rules 5 and 6 of the Board, it is required that 
the “Commissioner of Internal Revenue” be named 
respondent to the petitions filed before it, and that 
“clear and concise assignments of error alleged to 
have been committed by the Commissioner” shall 
be contained therein; by Rule 12, that copy of the pe¬ 
tition shall be served “upon the Commissioner” and 
that “the Commissioner” shall not be required to an¬ 
swer any petition until he has been served with copy 
of same; by Rule 14 that “the Commissioner shall 
have sixtv davs within which to file an answer” and 

w mt 

it “shall be signed bv the Commissioner or his coun- 
sel”; by Rule 18 that, after filing, “a petition may be 
amended only bv consent of the Commissioners or on 
leave of the Board”; by Rule 20 that continuances, 
extensions pf time and adjournments may be granted 
by the Board “on motion of either party filed in writ¬ 
ing and showing good and sufficient cause therefor” 
thus clearly implying that the Commissioner and not 
the United States is the party; by Rule 29 that “fail¬ 
ure to adduce evidence in support of facts alleged 
in the petition and denied by the Commissioner in 
his answer will be ground for dismissal”; Rule 32 
provides for service of motions “upon the adverse 
party”; Rule 38 that “the parties may stipulate and 
agree upon facts,” a like recognition that the Com¬ 
missioner is himself the party, and so with respect to 
Rule 45 providing for the taking of depositions by 
stipulation of “the parties,” and the same rule regu- 
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lates the taking of depositions of additional witnesses 
“if both parties are present, or represented”* Rule 
46 deals with exclusion of witnesses “at the pequest 
of either party,” the stating in the return of deposi¬ 
tions, with respect to each witness, “the paity by 
whom called and the names of parties and dounsel 
present,” and the same rule requires the “consent of 
parties” to the taking of depositions before Certain 
officers generally disqualified; and Rule 47 provides 
for the exclusion of all parties, including “the Com¬ 
missioner” and his counsel from the taking of! depo¬ 
sitions upon written interrogatories and crossfinter- 
rogatories; Rule 50 provides for further stipulations 
by “the parties,” the preparation of a proposed re¬ 
determination by “either party,” the service of one 
copy thereof “on the adverse party,” and the irpplied 
consent thereto “of the adverse party.” 

Let us for a moment consider the real nature pro¬ 
ceedings brought before the Board. The petitioner 
contends that the Commissioner has wrongfully igiven 
notice of an alleged tax deficiency which it is not law¬ 
fully required to pay and that the Commissioner is 
about to unlawfully use the color of his office to dxtort 
such payment from it and to compel the same 
under duress. The contention, then, is in a word that 
the Commissioner is engaged in committing a grievous 
tort and the petitioner is in effect seeking to have him 
prevented from so doing. 

The whole contention of the appellant before this 
Court is summed up in the ancient doctrine “the pECing 
can do no wrong.” That doctrine, while still hiving 
a certain metaphysical and limited existence iij this 
country, is well-nigh exploded. So far as its possible 
application to our present point at least is concerned, 
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the explosion is full and complete. If the Commis¬ 
sioner* is to be considered as the United States Gov¬ 
ernment for the purpose of cases before the Board, 
and if the ancient doctrine mentioned is to apply, then 
the Board might as well “shut up shop.” The mere 
fact of the creation of the Board emphasizes and estab¬ 
lishes to a demonstration that it was the intent of 
Congress that no such doctrine should apply in this 
connection. Experience had shown, and the Congres¬ 
sional debates and reports are filled with evidences 
of it, that the mere establishment of a reviewing 
Board of spme kind or other in the Treasury Depart¬ 
ment, as a branch of the United States Government, 
was not effective, but that the King can and does do 
wrong. Congress recognized further the necessity of 
removing the Board entirely from the control and 
influence of the Revenue Department, and it accord¬ 
ingly set up the Board expressly as “an independent 
agency in the executive branch of the government.” 
Without resort to the authorities, therefore, it would 
seem to be patent and obvious that the purpose of the 
creation of the Board was to prevent and redress 
wrongs committed by the Commissioner, and for that 
purpose both Congress in creating the Board, and 
the Board itself in establishing its rules of practice, 
were exceedingly careful to see to it that the Com¬ 
missioner, the one committing the wrong and griev¬ 
ance complained of, is the one called upon and re¬ 
quired to defend and justify his acts of which such 
complaint is made. 

If the Commissioner has acted wrongly, the United 
States is npt going to stand sponsor for his wrong¬ 
doing. It requires him to do that. He stands in that 
capacity and in that capacity alone, and not the United 
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States. It is a plain case of abuse of power. I The 
United States is not a party to any proceeding before 
the Board. A decision or judgment being enforced 
against the Commissioner because of his neglect and 
default, the United States has its very clear repiedy 
against him for the recovery of such damages, if! any, 
as it sutlers or sustains thereby. This is the; only 

i 

part which the United States plays in the entire lease, 
and that fact clinchingly demonstrates that it is not 
a party to this proceeding in any sense of the term. 

The appellee here had its election of three different 
and distinct courses of action, a suit against the United 
States in the Court of Claims, a suit against the! Col¬ 
lector of Internal Revenue or a suit against the Com¬ 
missioner of Internal Revenue before the Board. Had 
it brought its suit in the Court of Claims it would fiave 
been one against the United States and would have 
been subject to rule 15 of that Court, which was only 
adopted after the passage of the Act of March 3,1887 
(24 Stats. L. 505) and pursuant to the sixth section of 
that Act, prior to which time default judgments \vere 
common in that Court. It must be assumed that! the 
legislature knew the existing law and when it passed 
the Act of 1887 intended some alteration therein, pot a 
mere meaningless repetition. 

i 

i 

In re Moses’ Estate, 179 Mich. 237, 247; 

Haggett v. Hurley, 91 Me. 542, 547; 

International & G. N. R. Co. v. Still (Tex.), 88 
S. W. 257, 258; 

Campbell, et al. v. Skinner Mfg. Co., 53 Fla. 632, 
638-9; | 

Conger v. Kennedy, 26 Can. Sup. Ct. 297, 40^. 
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Had the appellee elected to sue the Collector it would 
not have been one against the United States but rather 
against the Collector personally, so much so indeed 
that in the event of the death of the Collector before 
or pending suit it would have to be brought or revived 
against his personal representative. In such suit 
against the Collector, judgment by default would un¬ 
questionably have passed against the Collector or his 
personal representative in the event of default. Like¬ 
wise, having elected to bring his suit before the Board 
against the Commissioner, it is also one not against 
the United States but against the Commissioner per¬ 
sonally, and by parity of reasoning a default by him 
is equally to be enforced in the same manner that ef¬ 
fect would be given to a default by the Collector. 

With these three elections to make, and with the 
plain and clear right in the event of suit against the 
Collector to judgment by default in the event of his 
default, it certainly required most positive language 
on the part of Congress to relieve the Commissioner 
of the same consequences in suits authorized to be 
brought against him before the Board, if Congress in¬ 
tended that he should be so relieved. 

In McAdoo v. Ormes, 47 App. D. C. 364, 369, this 
Court quoted as follows from an earlier decision of 
the Supreme Court of the United States: 

“The exception of the United States from suit 
does not protect its officers from personal liability 
to persons whose rights of property they have 
wrongfully invaded. (Citations.) And in case of 
an injury threatened by his illegal action, the offi¬ 
cer cannot claim immunity from injunction pro¬ 
cess. The principle has frequently been applied 
with respect to state officers seeking to enforce 
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unconstitutional enactments. (Citations.) I And 
it is equally applicable to a Federal officer acting 
in excess of his authority or under an authority 
not validly conferred. (Citations.) Thd com¬ 
plainant did not ask the court to interfere with 
the official discretion of the Secretary of War, but 
challenged his authority to do the things of which 
complaint was made. The suit rests upcjn the 
charge of abuse of power, and its merits mpst be 
determined accordingly; it is not a suit against the 
United States.” j 

I 

i 

In Hopkins v. Clemson Agricultural College, 221 

U. S. 636, 642 et seq, the Court said: j 

i 

l 

“But immunity from suit is a high attribute 
of sovereignty—a prerogative of the State itself— 
which cannot be availed of by public agents when 
sued for their own torts. The Eleventh Amend¬ 
ment was not intended to afford them freedom 
from liability in any case where, under color of 
their office, they have injured one of the State’s 
citizens. To grant them such immunity would be 
to create a privileged class free from liability 
for wrongs inflicted or injuries threatened, j Pub¬ 
lic agents must be liable to the law, unless they 
are to be put above the law. For how ‘cap the 
principles of individual liberty and right be main¬ 
tained if, when violated, the judicial tribunals are 
forbidden to visit penalties upon individual de¬ 
fendants * * * whenever they interpose the shield 
of the State * * * The whole frame and scherpe of 
the political institutions of this country, State and 
Federal, protest’ against extending to any agent 
the sovereign’s exemption from legal process. 
(Citation.) 

“Consequently there have been recoveries in 
ejectment where the public agent in possession 
defended under a void title of the government! (Ci- 


i 
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tation). A suit against a bank was sustained even 
though the State held part of the stock (Citation). 
A tax collector was enjoined, where, under an un¬ 
constitutional law, he was about to sell the prop¬ 
erty of the taxpayer (Citation). An attorney was 
restrained from suing to recover penalties im¬ 
posed by an unconstitutional statute (Citation). 
Commissions have been enjoined from enforcing 
confiscatory rates (Citation). A state land com¬ 
missioner was enjoined from proceeding, under 
an unconstitutional act, to cause irreparable dam¬ 
age to defendant’s property rights (Citation). 
Commissions have been restrained from enforc¬ 
ing a statute which illegally burdened interstate 
commerce (Citations). 

“Other cases might be cited which deny public 
boards, agents and officers immunity from suit.” 

In Poindexter v. Greenhow, 114 U. S. 270, the Court 
said: 


“It is next objected, that the suit of the plain¬ 
tiff below could not be maintained, because it is 
substantially an action against the State of Vir¬ 
ginia, to which it has not assented. It is said, that 
the tax collector, who is sued, was an officer and 
agent of the State, engaged in collecting its rev¬ 
enue, under a valid law, and that the tax he sought 
to collect from the plaintiff was lawfully due; 
that, consequently, he was guilty of no personal 
wrong, but acted only in an official capacity, rep¬ 
resenting the State, and, in refusing to receive the 
coupons tendered simply obeyed the commands of 
his principal, whom he was lawfully bound to 
obey; and that if any wrong has been done, it has 
been done by the State in refusing to perform its 
contract, and for that wrong the State is alone li¬ 
able, but is exempted from suit by the Eleventh 


197 


i 

i 

i 

I 

i 


Article of Amendment to the Constitution of the 
United States.’ * * * 

“The ratio decidendi in this class of cijtses is 
very plain. A defendant sued as a wrongdoer, 
who seeks to substitute the State in his plhce, or 
to justify by the authority of that State, oij to de¬ 
fend on the ground that the State has adopted his 
act and exonerated him, cannot rest on the bare 
assertion of his defence. He is bound to! estab¬ 
lish it. The State is a political corporate body, 
can act only through agents, and can command 
only by laws. It is necessary, therefore, fbr such 
a defendant, in order to complete his defence, to 
produce a law of the State which constitutes his 
Commission as its agent, and a warrant for his act. 
This the defendant, in the present case, undertook 
to do. He relied on the act of January 26, 1882, 
requiring him to collect taxes in gold, silver, 
United States treasury notes, national bank cur¬ 
rency, and nothing else, and thus forbidding his 
receipt of coupons in lieu of money. ThAt, it is 
true, is a legislative act of the government of Vir¬ 
ginia, but it is not a law of the State of Virginia. 
The State has passed no such law, for it pannot; 
and what it cannot do, it certainly, in contempla¬ 
tion of law, has not done. The Constitution of the 
United States, and its own contract, both irrepeal- 
able by an act on its part, are the law of Virginia; 
and that law made it the duty of the defendant to 
receive the coupons tendered in payment q'f taxes, 
and declared every step to enforce the tax, there¬ 
after taken, to be without warrant of law, and 
therefore a wrong. He stands, then, stripped of 
his official character, and confessing a personal 
violation of the plaintiff’s rights for which he 
must personally answer, he is without defence. 

“No better illustration of this principle can be 
found than that which is furnished by the! case of 
United States v. Lee, 106 U. S. 196, in whiph it was 
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applied to a claim made on behalf of the National 
Government. The action was one in ejectment, to 
recover possession of lands, to which the plaintiff 
claimed title. The defendants were natural per¬ 
sons, whose defence was that they were in posses¬ 
sion as officers of the United States under the or¬ 
ders of the government and for its uses. The At¬ 
torney-General called this aspect of the case to the 
attention of the Court, but without making the 
United States a party defendant. It was decided 
by this court that to sustain the defence, and to 
defeat the plaintiff’s cause of action, it was neces¬ 
sary to show that the defendants were in posses¬ 
sion under the United States, and on their behalf, 
bv virtue of some valid authoritv. As this could 

» i » 

not be shown, the contrary clearly appearing, 
possession of lands, actually in use as a national 
cemetery, was adjudged to the plaintiffs. The de¬ 
cision in that case was rested largely upon the au¬ 
thority of Osborn v. Bank of the United States, 9 
Wheat. 738, which was a suit in equity against an 
officer of the State of Ohio, who sought to enforce 
one of her statutes which was in violation of 
rights secured to the bank by the Constitution of 
the United States. The defendants, Osborn and 
others, denied the jurisdiction of the court, upon 
the ground that the State was the real party in 
interest and could not be sued, and that a suit 
against her officers, who were executing her will, 
was in violation of the Eleventh Amendment of 
the Constitution. To this objection, Chief Justice 
Marshall replied: ‘If the State of Ohio could 
have been made a party defendant, it can scarcely 
be denied that this would be a strong case for an 
injunction. The objection is that, as the real party 
cannot be brought before the Court, a suit can¬ 
not be sustained against the agents of that party; 
and cases have been cited to show that a court of 
chancerv will not make a decree unless all those 

m/ 

who are substantially interested be made parties 
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to the suit. This is certainly true where it is in 
the power of the plaintiff to make them parties; 
but if the person who is the real principal, the 
person who is the true source of the mischief, by 
whose power and for whose advantage it is done, 
be himself above the law, be exempt from ajl judi¬ 
cial process, it would be subversive of thie best 
established principles to say that the lawd could 
not afford the same remedies against the! agent 
employed in doing the wrong which they j would 
afford against him could his principal be joined in 
the suit.’ This language, it may be observed, was 
quoted with approval in United States v. Leb. The 
principle which it enunciates constitutes the very 
foundation upon which the decision in that case 
rested. 

“In the discussion of such questions, the dis¬ 
tinction between the government of a Stale and 
the State itself is important, and should be ob¬ 
served. In common speech and common appre¬ 
hension they are usually regarded as identical; 
and as ordinarily the acts of the government are 
the acts of the State, because within the liniits of 
its delegation of power, the government of the 
State is generally confounded with the Stbte it¬ 
self, and often the former is meant when tie lat¬ 
ter is mentioned. The State itself is an ideal per¬ 
son, intangible, invisible, immutable. The govern¬ 
ment is an agent, and, within the sphere 6f the 
agency, a perfect representative; but outside of 
that it. is a lawless usurpation. The Constitution 
of the State is the limit of the authority of itb gov¬ 
ernment and both government and State arb sub¬ 
ject to the supremacy of the Constitution Of the 
United States, and of the laws made in pursuance 
thereof. So that, while it is true in respect to the 
government of a State, as was said in Laiigford 
v. United States, 101 U. S. 341, that the ndaxim, 
that the king can do no wrong, has no place in our 
system of government; yet, it is also true in re¬ 
spect to the State itself, that whatever wrbng is 
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attempted in its name is imputable to its govern¬ 
ment, and not to the State, for, as it can speak and 
act only by law, whatever it does say and do must 
be lawful. That which, therefore, is unlawful be¬ 
cause made so by the supreme law, the Constitu¬ 
tion of the United States, is not the word or deed 
of the State, but is the mere wrong and trespass 
of those individual persons who falsely speak and 
act in its name. It was upon the ground of this 
important distinction that this court proceeded in 
the cause of Texas v. White, 7 Wall. 700, when it 
adjudged that the acts of secession, which consti¬ 
tuted the civil war of 1861, were the unlawful acts 
of usurping State governments, and not the acts 
of the States themselves, inasmuch as ‘the Con¬ 
stitution, in all its provisions, looks to an in¬ 
destructible Union, composed of indestructible 
Statesand that, consequently, the war itself was 
not a war between the States, nor a war of the 
United States against States, but a war of the 
United States against unlawful and usurping gov¬ 
ernments, representing not the States, but a rebel¬ 
lion against the United States. This is, in sub¬ 
stance, what was said by Chief Justice Chase, de¬ 
livering the opinion of the court in Thorington v. 
Smith, 8 Wall 1, 9, when he declared, speaking of 
the Confederate government, that ‘it was re¬ 
garded as simply the military representative of 
the insurrection against the authority of the 
United States.’ The same distinction was de¬ 
clared and enforced in Williams v. Bruffv, 96 U. 
S. 176, 192, and in Horn v. Lockhart, 17 Wall. 7)70, 
both of which were referred to and approved in 
Keith v. Clark, 97 U. S. 454, 465. 

“This distinction is essential to the idea of con¬ 
stitutional government. To deny it or blot it out 
obliterates the line of demarcation that separates 
constitutional government from absolutism, free 
self-government based on the sovereignty of the 
people from that despotism, whether of the one or 
the many, which enables the agent of the State to 
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declare and decree that he is the State; i to say 
‘L’Etat c’est moi.’ Of what avail are written con¬ 
stitutions whose bills of right for the security of 
individual liberty have been written, tool often, 
with the blood of martyrs shed on the battle-field 
and the scaffold, if their limitations ajnd re¬ 
straints upon power may be overpassed with im¬ 
punity by the very agencies created and appointed 
to guard, defend, and enforce them; and that, too, 
with the sacred authority of law, not only com¬ 
pelling obedience, but entitled to respect? And 
how else can these principles of individual Jiberty 
and right be maintained, if, when violated, the ju¬ 
dicial tribunals are forbidden to visit penalties 
upon individual offenders, who are the instru¬ 
ments of wrong, whenever they interpojse the 
shield of the State? The doctrine is not to be tol¬ 
erated. The whole frame and scheme of the polit¬ 
ical institutions of this country, State and Fed¬ 
eral, protest against it. Their continued I exist¬ 
ence is not compatible with it. It is the doctrine 
of absolutism, pure, simple and naked; and of 
communism, which is its twin; the double progeny 
of the same evil birth. * * * * j 

“In the case of Osborn v. The Bank of the 
United States, 9 Wheat. 738, 853, Chief Justice 
Marshall put, by way of argument and illustra¬ 
tion, the verv case we are now considering. He 
said: ‘Controversies respecting boundary i have 
lately existed between Virginia and Tennessee, be¬ 
tween Kentuckv and Tennessee and now exist be- 
tween New York and New Jersey. Suppose, while 
such a controversy is pending, the collecting of¬ 
ficer of one State should seize property for faxes 
belonging to a man who supposes himself to re¬ 
side in the other State, and who seeks redress 
in the Federal court of that State in which the 
officer resides. The interest of the State ijs ob¬ 
vious. Yet it is admitted, that in such a casie the 
action would lie, because the officer mighjt be 
treated as a trespasser, and the verdict and judg- 
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ment against him would not act directly on the 
property of the State. That it would not so act, 
may, perhaps, depend on circumstances. The of¬ 
ficer may retain the amount of the taxes in his 
hands, and, on the proceedings of the State 
against him, may plead in bar the judgment of a 
court of competent jurisdiction. If this plea 
ought to be sustained, and it is far from being cer¬ 
tain that it ought not, the judgment so pleaded 
would have acted directly on the revenue of the 
State in the hands of its officers. And yet the ar¬ 
gument admits that the action, in such a case, 
would be sustained. But suppose, in such a case, 
the party conceiving himself to be injured, instead 
of bringing an action sounding in damages, should 
sue for the specific thing, while yet in the posses¬ 
sion of the seizing officer. It being admitted, in 
argument, that the action sounding in damages 
would lie, we are unable to perceive the line of dis¬ 
tinction between that and the action of detinue. 
Yet the latter action would claim the special ar¬ 
ticle seized for the tax, and would obtain it, should 
the seizure be deemed unlawful.’ 

“Although the plaintiff below was nominally 
the actor, the action itself is purely defensive. Its 
object is merely to resist an attempted wrong and 
to restore the status in quo as it was when the 
right to be vindicated was invaded. In this re¬ 
spect, it is upon the same footing with the preven¬ 
tive remedy of injunction in equity, when that 
jurisdiction is invoked, and of which a conspicu¬ 
ous example, constantly followed in the courts of 
the United States, was the case of Osborn v. The 
Bank of the United States, ubi supra. In that case, 
the taxing power of the State was resisted on the 
ground that its exercise threatened to deprive the 
complainant of a right conferred by the Constitu¬ 
tion of the United States. The jurisdiction has 
been constantly exerted by the courts of the 
United States to prevent the illegal taxation of 
national banks by the officers of the States; * * * 


203 


“And it is no objection to the remedy ip such 
cases, that the statute whose application jin the 
particular case is sought to be restrained jis not 
void on its face, but is complained of only because 
its operation in the particular instance wbrks a 
violation of a constitutional right; for the cases 
are numerous, where the tax laws of a Statejwhich 
in their general and proper application are per¬ 
fectly valid, have been held to become void ijn par¬ 
ticular cases, either as unconstitutional regula¬ 
tions of commerce, or as violations of contracts 
prohibited by the Constitution, or because inj some 
other way they operate to deprive the part# com¬ 
plaining of a right secured to him by the Constitu¬ 
tion of the United States. * * * j 

“The thing prohibited by the Eleventh Amend¬ 
ment is the exercise of jurisdiction in a ‘spit in 
law or equity commenced or prosecuted against 
one of the United States by citizens of another 
State, or by citizens or subjects of any fqreign 
State/ Nothing else is touched; and suits be¬ 
tween individuals, unless the State is the party, 
in a substantial sense, are left untouched, no| mat¬ 
ter how much their determination may inciden¬ 
tally and consequently affect the interests ! of a 
State, or the operations of its government, j The 
fancied inconvenience of an interference with the 
collection of its taxes by the government of Vir¬ 
ginia, by suits against its tax collectors, vanishes 
at once upon the suggestion that such interfer¬ 
ence is not possible, except when that government 
seeks to enforce the collection of its taxes j con¬ 
trary to the law and contract of the State, and in 
violation of the Constitution of the United States. 
The immunity from suit by the State now invoked, 
vainly, to protect the individual wrong-doers, 
finds no warrant in the Eleventh Amendment to 
the Constitution, * * * we may well add the im¬ 
pressive and weighty words of the same illustri¬ 
ous man, when he said in Marbury v. Madison, 1 
Cranch, 137, 163: ‘The government of the United 
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States has been emphatically termed a govern¬ 
ment of laws and not of men. It will certainly 
cease to deserve this high appellation if the laws 
furnish no remedy for the violation of a vested 
legal right.’ ” 

In the light of the foregoing case, it is hardly neces¬ 
sary to add further authority on the present point, but 
we may be pardoned for doing so out of the existing 
super-abundance. 

In Old Colony Trust Co. v. Seattle, 271 U. S. 426, 
431, a tax case, the Court said: 

“We think it apparent, from this review of the 
bills, that the suit was not in name or in effect a 
suit against the State, but only a suit against state 
agents to restrain them from wrongful acts threat¬ 
ened and attempted under color of their agency.” 

In Atchison, etc., Ry. Co. v. O'Connor, 223 U. S. 280, 
287, the Court said: 

“The other question is whether the defendant is 
liable to the suit. The defendant collected the 
money and it is alleged that he still has it. He 
was notified when he received it that the plaintiff 
disputed his right. If he had no right, as he had 
not, to collect the money, his doing so in the name 
of the State cannot protect him. (Citations.) It 
said that the monev as soon as collected belonged 
to the State. Verv likelv it would have but for 
the plaintiff’s claim, assuming it to remain an 
identical trust fund; but the plaintiff’s claim was 
paramount to that of the State, and even if the 
collector of the tax were authorized to appropri¬ 
ate the specific money and to make himself debtor 
for the amount, it would be inconceivable that the 
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State should attempt to hold him after fye had 
been required to repay the sum.” 

In Greene v. Louis. & Interurban R. R. Co., 244 U. S. 

499, 506-7, the Court said: | 

“A fundamental contention of appellants is that 
the present actions, brought to restrain them in 
respect of the performance of duties they are ex¬ 
ercising under the authority of the State of Ken¬ 
tucky, are in effect suits against the State. | Ques¬ 
tions of this sort have arisen many times in this 
court, but the matter was set at rest in E.y parte 
Young, 209 U. S. 123, 150, 155, where it was held 
that suit to restrain a state officer from execu¬ 
ting an unconstitutional statute, in violation of 
plaintiff’s rights and to his irreparable damage, 
is not a suit against the State, and that ‘ individ¬ 
uals who, as officers of the State, are clothed with 
some duty in regard to the enforcement of the 
laws of the State, and who threaten and are| about 
to commence proceedings, either of a civil oif crim¬ 
inal nature, to enforce against parties affected an 
unconstitutional act, violating the Federal Con¬ 
stitution, may be enjoined by a Federal court of 
equity from such action.’ 

“In repeated decisions since Ex parte Young, 
that case has been recognized as setting these 
questions at rest. (Citations.) 

“The principle is not confined to the mainte¬ 
nance of suits for restraining the enforcement of 
statutes which as enacted by the state legislature 
are in themselves unconstitutional. Reagan v. 
Farmers’ Loan & Trust Co., 154 U. S. 36^, 390, 
was a case not of an unconstitutional statutje, but 
of confiscatory, and therefore unconstitutional, ac¬ 
tion taken by a state commission under a constitu¬ 
tional statute. The court, by Mr. Justice Brewer, 
said: ‘Neither will the constitutionality bf the 
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statute, if that be conceded, avail to oust the Fed¬ 
eral court of jurisdiction. A valid law may be 
wrongfully administered by officers of the State, 
and so as to make such administration an illegal 
burden and exaction upon the individual. A tax 
law, as it leaves the legislative hands, may not be 
obnoxious to any challenge, and yet the officers 
charged with the administration of that valid tax 
law may so act under it in the matter of assess¬ 
ment or collection as to work an illegal trespass 
upon the property rights of the individual.’ In 
Raymond v. Chicago Union Traction Co., 207 U. S. 
20, 38, the court upheld the right of action in a 
federal court to restrain the collection of taxes 
that had been assessed at a different rate and bv a 
different method from that employed with respect 
to other taxpayers of the same class, in defiance 
of the provisions of a constitutional statute that 
required equalization, and also in denial of the 
equal protection of the laws within the meaning 
of the Fourteenth Amendment. ” 

In Elliott v. Swartwout, 10 Peters 137, 156, the 
Court said: 

4 4 This question must be answered in the affirma¬ 
tive, unless the broad proposition can be main¬ 
tained that no action will lie against a collector to 
recover back an excess of duties paid him, but 
that recourse must be had to the government for 
redress. Such a principle would be carrying an 
exemption to a public officer beyond any protec¬ 
tion sanctioned by any principles of law or sound 
public policy. The case of Irving v. Wilson et al. 
(4 Term Rep., 485), was an action for money had 
and received, against custom-house officers, to re¬ 
cover back money paid to obtain the release and 
discharge of goods seized, that were not liable to 
seizure; and the action was sustained. Lord 
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Kenyon observed that the revenue laws ou^ht not 
to be made the means of oppressing the subject; 
that the seizure was illegal; that the defendants 
took the money under circumstances which could 
by no possibility justify them; and, therefore, this 
could not be called a voluntary payment. 

* # * # # * v * j * 

“It may be assumed as the settled doctrine of 
the law that where money is illegally deihanded 
and received by an agent, he cannot exonerate 
himself from personal responsibility by baying 
it over to his principal, if lie has had notice not 
to pay it over. The answer, therefore, to thie third 
point, must be that the collector is personally li¬ 
able to an action to recover back an excjess of 
duties paid to him, as collector under the circum¬ 
stances stated in the point, although he mat have 
paid over the money into the treasury.’’ 1 

In Reagan v. Farmers’ Loan and Trust C<L 154 
U. S. 362, 390, speaking of the attitude of the sjate in 
the case then under consideration, the Court said: 

“It is not nearly so much affected by the decree 
in this case as it would be by an injunction ajgainst 
officers staying the collection of taxes, yet ja fre¬ 
quent and unquestioned exercise of jurisdiction, 
of courts, State and Federal, is in restraining the 
collection of taxes, illegal in whole or in paid.” 

It is to be remembered here, that the right of the 
appellee to test in the courts the deficiency attempted 
to be assessed against it by the Commissioner does not 
accrue from the statute, but is inherent in our form of 
government, and consequently existed independently 
of and prior to any statutory provision on the subject. 
The only restriction upon this right is the provision 
of Sec. 3224, R. S. that “No suit for the purpcise of 

i 
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restraining the assessment or collection of any tax 
shall be maintained in any court.’’ The petitioner 
here might pay the alleged deficiency and sue the Col¬ 
lector and such suit would not be one against the 
United States. Prior to Sec. 3224, the Commissioner 
could have been enjoined, and what is more important 
and to the point, an injunction suit brought now 
against the Commissioner would not be dismissed be¬ 
cause it is a suit against the United States—for it is 
not, but if dismissed at all this action would be taken 
solelv because of Sec. 3224. 

In Ex parte Young, 209 U. S. 123, the authorities 
are reviewed at great length. 

See, also, to the same effect: 

General Oil Co. v. Crain, 209 U. S. 211; 

Northside Canal Co. v. State Board of Equali¬ 
zation, 8 Fed. (2) 739; 

Erskine v. Van Arsdale, 15 Wall. 75; 

In re Ayres, 123 U. S. 443, 500; 

Roberts v. United States, 13 App. D. C. 38, 47, 
affirmed 17G U. S. 221; 

Roberts v. Consaid, 24 App. D. C. 551, 562; 

Payne v. Central Par. Ry. Co., 255 U. S. 228, 
238* 

Waiter. Mary, 246 U. S. 606, 610; 

Lane v. Watts, 234 U. S. 525, 540; 

Ludwig v. West, Un. Tel. Co., 216 U. S. 146; 

West. Un. Tel. Co. v. Andrews, 216 U. S. 165; 

Ballinger v. United States, 216 U. S. 240; 

Herndon v. Chi. etc. Ry., 218 U. S. 135, 155; 

American School 1 of Magnetic Healing v. Me An¬ 
nul ty, 187 U. S. 94; 

Smyth v. Ames, 169 U. S. 466; 

Davis v. Gray, 16 Wall. 203; 

Tindall v. Wesley, 167 U. S. 204; 

Little et al., v. Barreme et al., 2 Cranch., 170; 

Scranton v. Wheeler, 179 U. S. 141; 
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Truax v. Raich, 239 U. S. 33; 

Orinoco Co. v. Orinoco Iron Co., 54 App.i D. C. 

218. I 

Benedicto v. Porto Rican American Tobacco 
Co., 256 Fed. Rep. 422. j 

IS THE UNITED STATES IN A DIFFERENT SIT¬ 
UATION IN A CASE SUCH AS THE PRESENT 
THAN ANY OTHER PARTY LITIGANT? 

i 

i 

In view of the foregoing, the present point hardly 
seems to be worthy of consideration, not only because 
the answer thereto must clearly be in the negative, but 
because, as we have just seen, the United States is not 
in any sense a party to these proceedings. The doc¬ 
trine that Court rules are binding and can hot be 
waived to meet the hardships of particular cases has 
been uniformly applied to the United States as vfell as 
to all other parties litigant. The cases on this propo¬ 
sition are collated by the Circuit Court for Idaho in 
United States v. Barber Lumber Co., et al., 169; Fed. 
184, in the following language: 

“In United States v. Fremont, 59 U. S. ^0, 15, 
L. Ed. 302, the appeal of the government was dis¬ 
missed by the Supreme Court because it had failed 
to tile the record within the first six days (jf the 
term, as required by the rules of the court. 

“In United States v. Pacheco, 63 U. S. 2&5, 16 
L. Ed. 336, the appeal of the United States was 
dismissed for failure to comply with the rules of 
court. A like penalty for a similar default was 
imposed upon the government in United States v. 
Gomez, 64 U. S. 326, 16 L. Ed. 552. 

“In United States v. Atherton, 102 U. Si 372, 
26 L. Ed. 213, impliedly it is held that the govern¬ 
ment is bound by the same rules of pleadiiig as 
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apply to private litigants. The court refused to 
interfere with the action of the trial court in deny¬ 
ing the application of the government to be per¬ 
mitted to amend its bill. There is no suggestion 
that as a party in court the government occupies a 
favored position. See also, United States v. Ames, 
99 XL S. 35, 25 L. Ed. 295. 

“In United States v. Lee Yen Tai, 113 Fed. 465, 
51 C. C. A. 299, the Circuit Court of Appeals de¬ 
clined to consider the errors assigned by the gov¬ 
ernment, because the assignments did not comply 
with the rules of court. 

“In United States v. Rossi, 133 Fed. 380, 66 C. 
C. A. 442, the Circuit Court of Appeals of this 
circuit enforced its rule No. 10 (150 Fed. XXVII, 
79 C. C. A. XXVII) against the government, by 
refusing to consider its exceptions to the charge 
of the trial court, because they did not comply 
with the requirements of the rule. 

“In Mitchel v. United States, 9 Pet. 743, 9 L. Ed. 
283, the Supreme Court refused the application 
of the government for further time in which to 
produce proofs. 

“In Mountain Copper Company v. United 
States (C. C. A. Ninth Circuit), 142 Fed. 625, 73 
C. C. A. 621, it is said: 

‘It is the well established law that, when the 
government comes into a court asserting a prop¬ 
erty right, it occupies the position of any and 
every other suitor. Its rights are precisely the 
same; no greater, no less.’ 

“It is true that this language was not used with 
specific reference to matters of practice or pro¬ 
cedure ; but it is thought to be a statement of the 
general rule, subject only, to certain recognized 
exceptions. 

“In The Siren 74 U. S. 152, 19 L. Ed. 129, it is 
said: 

‘But although direct suits cannot be maintained 
against the United States, or against their prop- 
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erty, yet when the United States institute a suit 
they waive their exemption, so far as to allqw the 
presentation by the defendant of set-offs, legal and 
equitable, to the extent of the demand ma^le or 
properly claimed and when they proceed ip. rem 
they open to consideration all claims and eqjuities 
in regard to the property libeled. They| then 
stand in such proceedings with reference to the 
rights of defendants or claimants, precisely as 
private suitors, except that they are -exempt! from 
costs and from affirmative relief against thefn, be¬ 
yond the demand or property in controversy.’ 

“In United States v. Stinson , 197 U. S. 200, 25 
Sup. Ct. 429, 49 L. Ed. 724, the Supreme Court, in 
speaking of the only matters of practice under 
consideration, said: 

‘The government is subjected to the same rules 
respecting the burden of proof, the quantity and 
character of evidence, the presumptions of law 
and fact, that attend the prosecution of a like ac¬ 
tion by an individual.’ 

“See, also, Carr vs. United States, 98 U. S|. 433, 
25 L. Ed. 209; United States v. Smith, 94 U. S. 
214, 24 L. Ed. 115; United States v. Stinson, 125 
Fed. 907, 60 C. C. A. 615; United States v. Beebee 
(C. C.), 17 Fed. 36; United States v . Ingate (C. 
C.), 48 Fed. 251.” 

i 

In the Barber case, just considered, the government 
contended: 

j 

1 

“That in the matter of practice and rules of 
court * * * the government (using the piiecise 
language of counsel), not only does not stand be¬ 
fore the court in the same light as an individual 
suitor, but that it has privileges and immuilities 
which, of necessity, are prerogatives of govern¬ 
ment ; that it is not bound by the acts of its agent’s 
negligence, even if such acts are willful; that jtime 
does not run against it; and that laches cannbt be 



imputed to it. This doctrine is derived from a 
principle of public policy, and comes down even 
in republican forms of government from a basic 
principle of monarchy that ‘the king can do no 
wrong/ ” 

Overruling this contention, the Court said: 

“It must be noted that this is not a plea to the 
court to relieve complainant from a default into 
which it has fallen through the inadvertence or 
neglect of its former district attorney. Such re¬ 
lief is i not resisted by defendant, and the court 
has already intimated that it would be granted. 
It is not an appeal to the court to exercise its dis¬ 
cretion in granting to complainant such time, in 
excess of the 90 days prescribed by the rules for 
the taking of evidence, as may, under ail the cir¬ 
cumstances of'the case, be reasonablv necessarv. 
Upon the other hand, it is a negation of the neces¬ 
sity for such application. The premise is that 
complainant is above and exempt from the rules 
of court; and it logicallv and neeessarilv follows 
that, not being subject to a rule, it cannot be held 
to be in default for anv failure to conform there- 
to, and not being amenable to the rule limiting 
the time for taking evidence, there is no necessity 
for its seeking an enlargement of the prescribed 
time. Nor is it suggested that, while generally 
bound to comply with the rules of court, the gov¬ 
ernment, for some specific.reason, is relieved from 
the operation of the particular rule under consid¬ 
eration. The proposition is a declaration of the 
independence of the government from all rules. 

“To such a view I am unable to give my con¬ 
sent. It is utterly at variance with fundamental 
principles, and is impossible in practice. If the 
litigant is sovereign, the court is subject. It is 
the sworn duty of the judge ‘to administer jus¬ 
tice without respect to persons.’ How can rights 
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be correctly weighed if one party is permitted to 
lay his hand upon the balance? It will nbt do to 
say that the government will act justly.! If so, 
it should be left to adjudge its own controversies 
without the intervention of the courts. ISfor is it 
material that the prerogatives of sovereignty are 
claimed only as to rules of practice and procedure. 
Time and mode of the trial of a right are^ not in¬ 
frequently, of the substance of the right itself. 
Delay may mean disaster, especially to thej weaker 
party. ‘To none will we sell, to none will vfe deny, 
or delay, right or justice.’ So reads the Great 
Charter. It is a mistake to assume that rules of 
procedure are mere formalities adopted with the 
view only to the convenience and dignit}^ of the 
courts. They are intended to promote tl}e more 
perfect administration of justice, and experience 
demonstrates that the courts can best fulfill their 
functions by exacting substantial compliance 
therewith. An individual cannot maintain an ac¬ 
tion against the government; but this exemption 
may be waived. So the government may volun¬ 
tarily come into court, seeking relief against an 
individual. It comes, however, not as a sovereign, 
but as a suitor. Within its own domain thje court 
is supreme. The government, having a contro¬ 
versy, may invoke the assistance of the courts; 
but in entering their portals it voluntarily jdivests 
itself of sovereignty, submits itself to their juris¬ 
diction, and consents to conform to their rules 
and abide by their decrees.” 

It is uniformly held, in this country, that when the 
Government, Federal or State, engages with or ^gainst 
its citizens, in business, enterprise or litigation, it 
wholly divests itself of its governmental character and 
of all privileges, immunities and exemptions connected 
therewith. The rule applies in every form of under- 
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taking, without qualification, including litigation in 
which the government either sues or defends. 

The latest case which we have been able to find 
touching any phase of this point is United States Ship¬ 
ping Board v. Western Union Telegraph Co. } 56 App. 
D. C. 337, 339, where this Court said: 

4 4 It has been a settled principle of law in this 
country that where a state or the general govern¬ 
ment descends from the plane of sovereignty and 
associates itself in a corporate capacity with pri¬ 
vate persons, it becomes in the eyes of the law a 
private person itself and is bound accordingly. 
(Citations.) ” 

In Hall v. Wisconsin, 103 IT. S. 5, 11, the State was 
sued for breach of contract of employment, and the 
Court said: 

* 4 When a State descends from the plane of its 
sovereignty, and contracts with private persons, 
it is regarded pro liac vice as a private person it¬ 
self, and is bound accordingly.” 

The rule is applied in South Carolina v. United 
States, 199 II. S. 437, a case in which the state con¬ 
trolled the sale of liquor by the dispensary system, and 
it was held to have engaged in ordinary business, 
which divested it of its character as a sovereign. 

In Los Angeles v. Los Angeles Gas Corp., 251 U. S. 
32, the Court held that the City of Los Angeles could 
not, by creating a public utility of its own, vest it with 
any greater powers than those which it could confer 
upon a like corporation composed of private individ¬ 
uals. 

In Mitchel v. United States, 9 Pet. 711, 743, speak- 
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ing of the rights of the sovereign and of subjects or 
citizens with respect to lands owned by them respec¬ 
tively, the Court said “their right is the same.” 

In Brent v. The Bank of Washington, 10 Pet. 596, 
614, the Court said: 

i 

i 

| 

“Thus compelled to come into equity for i rem¬ 
edy to enforce a legal right, the United States 
must come as other suitors, seeking in the admin¬ 
istration of the law of equity, relief; to give which, 
courts of law are wholly incompetent, on account 
of the legal bar interposed by the bank. This 
court, in The United States v. Mitchell (9 Peters, 
743), have recognized the principle in the! com¬ 
mon law that though the law gives the king !a bet¬ 
ter or more convenient remedy, he has no better 
right in court than the subject through whom the 
property cla'med comes to his hands (2 CoJ Inst., 
573; 2 Ves., Sen, 297; Hard. 60, 460). This prin¬ 
ciple is also carried into the statutes, by which 
the appropriate courts are authorized to decide 
on the rights of a subject in a controversy with 
the king, according to equity and good conscience 
between subject and subject (7 Co., 19; 6 Hard., 
27, 170, 230, 502; 4 Co. Inst. 190). 

In Beast on v. The Farmers 7 Bank, 12 Pet. 102, 136, 
a private individual sued out an attachment against 
certain property, and at a later time the United States 
did likewise, and the Supreme Court said: 

“The right of a private creditor, thus acquired, 
could not be defeated by the process subsequently 
issued on the part of the United States.’’ 

Citing cases applying the rule to the United States, 
the Supreme Court has also said, in Hammond v\ Hast¬ 
ings, 134 U. S. 401, 403: j 


i 
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“The rule is clear and unquestioned, that where 
by general law a lien is given to a corporation 
upon its stock for the indebtedness of the stock¬ 
holder, it is valid and enforceable against all the 
world.” 

In The Siren, 7 Wall. 152, 159, the Supreme Court 
said that the government “by its appearance in Court 
* * * waives its exemption and submits to the applica¬ 
tion of the same principles by which justice is admin¬ 
istered between private suitors.” 

As indicating the extent to which the Court will go 
in applying this rule, we invite attention to United 
States v. Stinson, 197 U. S. 200, a suit by the United 
States to cancel a land patent, where the Court said: 

“While the Government, like an individual, 
may maintain any appropriate action to set aside 
its grants and recover property of which it has 
been defrauded, and while laches or limitation do 
not of themselves constitute a distinct defence as 
against it, yet certain propositions in respect to 
such an action have been fully established. First, 
the respect due to a patent; the presumption that 
all the preceding steps required by law have been 
observed before its issue; the immense impor¬ 
tance and necessity of the stability of titles de¬ 
pending upon these official instruments demand 
that suits to set aside or annul them should be sus¬ 
tained only when the allegations on which this 
is attempted are clearly stated and fullv sustained 
by proof. (Citations.) 

“Second. The Government is subjected to the 
same rules respecting the burden of proof, the 
quantity and character of evidence, the presump¬ 
tions of law and fact, that attend the prosecution 
of a like action by an individual. ‘It should be 

well understood that onlv that class of evidence 

* 


which commands respect, and that amouht of it 
which produces conviction, shall make such an at¬ 
tempt successful’ (Citations).” 

j 

In United States v. Atherton , 102 U. S. 372, the 
Court, discussing the essentials of a bill in ] equity, 
without adverting particularly to the fact that the 
United States was the party complainant, applied to it 
the same rules, as to any other litigant. The bill was 
demurred to, the demurrer sustained and the United 
States sought leave to amend, which was denied, and 
the Supreme Court affirmed this action in the | follow¬ 
ing language: 

“It is urged that, after the court had sustained 
a demurrer to the bill, the complainant asked 
leave to amend; which was refused, on the ground 
that no amendment could be made which would 
justify the relief prayed. The right to amend 
after a demurrer has been sustained mujst rest 
largely, if not wholy, in the discretion Pf the 
court . 9 9 

Where the United States institutes a suit, the de- 

i 

fendant is entitled to the full benefit of any credit in 
his favor whether arising out of the particular! trans¬ 
action or out of a distinct and independent transac¬ 
tion, which would constitute a lien or equitable setoff 
in whole or in part. 

United States v. Wilkins, 6 Wheat. 135; | 

United States v. Ripley, 7 Pet. 18. 

In United States v. Ringgold, 8 Pet. 150, 163, the 
Court said: 

j 

“The next inquiry is, whether the United 
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States, in this respect, stands upon a different 
footing than private parties. When an action is 
brought, by the United States to recover money in 
the hands of a party who has a legal claim against 
them, it would be a very rigid principle to deny 
to him the right of setting up such claim in a court 
of justice, and turn him round to an application 
to Congress. If the right of the party is fixed by 
the existing law, there can be no necessity for an 
application to Congress, except for the purpose of 
remedv. And no such necessity can exist when this 
right can properly be set up by way of defense to 
a suit bv the United States. 

“Thisjrule is fully recognized by this court in 
the case of The United States v. MacDaniel (7 
Peters, 16). That was, like this, an action brought 
to recover a balance certified at the treasury 
against the defendant, and he set up, by way of 
defense, a claim which had been rejected at the 
treasury for services as agent for the payment 
of the navy pension fund, and to which claim this 
court thought him equitably entitled. It is there 
said bv the court that this action is for a sum of 

y I 

money which happens to be in the hands of the 
defendant, and the question is, whether he shall be 
required to surrender it to the government, and 
then petition Congress on the subject. The gov¬ 
ernment seeks to recover monev from the defen- 

•> 

dant, to whch he is equitably entitled for services 
rendered. This court cannot see any right, either 
legal or equitable, in the government, to the money 
for the recovery of which this action is brought.” 

“The State, if it chooses to come in as plaintiff, as 
in prize cases, or to intervene in other cases when she 
may have a lien or other claim on the property, will 
be permitted to do so, but subject to the rule that her 
rights will receive the same consideration as any other 
party interested in the matter, and be subjected in like 
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manner to the judgment of the court. (Citations.)” 
Cunningham v. Macon etc. R. R. Co., 109 U. S. 446, 
452. | 

In Mountain Copper Co. v. United States, 142 Fed. 
625, 629, the Court said: | 

4 ‘It is a well-established law that, when the gov¬ 
ernment comes into a court asserting a property 
right, it occupies the position of any and every 
other suitor. Its rights are precisely the same; 
no greater, no less. (Citations.)” 

In United States v. Ingate, 48 Fed. 251, 2i)3, the 
Court said: 

I 

“It is well settled that, ‘when the United States 
voluntarily appears in a court of justice, t^iey, at 
the same time voluntarily submit to the lajv, and 
place themselves upon an equality with othpr liti¬ 
gants/ (Citations.) ‘The principles which gov¬ 
ern inquiries as to the conduct of individuals in 
respect to their contracts are equally applicable 
where the United States are a party/ U\ S. v. 
Smith, 94 U. S. 217. In Brent v. Bank, 10 Pet. 
615, the court declares that there is no reason why 
the United States should be exempted fjrom a 
fundamental rule of equity subject to which their 
courts administer their remedy. In 18 Fed. Rep. 
278 in the case of U. S. v. Coal, etc., Co., the court 
says: 

“ ‘It is true, as a general proposition, that when 
the government becomes a party to a suit!in its 
own courts, it stands upon the same footing with 
individuals, and must submit to the law as it is 
administered between man and man/ ” 

In The Pesaro, 277 Fed. 473, a steamship owned and 
operated by the Italian Government, but employed as 
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an ordinary merchant vessel carrying passengers and 
goods for hire, was held not to be immune from arrest 
and process of the Admiralty Courts of the United 
States. 

In United States v. American Surety Co., 110 Fed. 
913, the Court said: 

4 ‘Where the United States have voluntarilv sub- 

* 

mitted themselves to the jurisdiction of judicial 
tribunals by asking relief, they subject themselves 
to equitable proceedings of a summary character 
with reference thereto. This was strikingly illus¬ 
trated in The Siren, 7 Wall. 152, 19 L. Ed. 129, 
and in Carr v. U. S., 9S U. S. 433, 25 L. Ed., 209. 
Indeed, this goes so far that there can hardly be 
any doubt that, by bringing a suit at common law, 
the United States subject themselves to set-offs, 
even of! an equitable character. While counter 
proceedings in suits by the United States are or- 
dinarilv referred to the statutes recognizing ex- 
pressly rights of set-off in such suits, yet even the 
supreme court seems to have recognized them as 
existing independentlv thereof. U. S. v. Ringgold, 
8 Pet. 150, 163, 8 L. Ed. 809.” 

In Stveet v. United States, 228 Fed. 421, 428, the 
Court, citing a great many cases, said: 

“The equities of the United States appeal to 
the conscience of the chancellor with no greater 
or less force than those of a private individual 
under like circumstances.” 

In Judsoyi v. United States, 120 Fed. 637, 643, the 

Court said: 

“In Cooke v. U. S 389, 23 L. Ed. 237, it is held 
that when a government enters the domain of com- 
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merce it submits itself to the same laws that gov¬ 
ern individuals there. Thus, if it becomes the 
holder of a bill of exchange, it must use the same 
‘diligence to charge the drawers and indorsers 
that is required of individuals, and; if it j fails in 
this, its claim upon the parties is lost. ! United 
States v. Barker, 12 Wheat. 559, 6 L. Ed. 728. 
Generally, in respect to all the commercial busi¬ 
ness of the government if an officer specially 
charged with the performance of any duty, and 
authorized to represent the government iin that 
behalf, neglects that duty, and loss ensues, the 
government must bear the consequencesj of his 
neglect. 

“So, too, when the federal government! under¬ 
takes to enter into a litigation with an individual, 
and to prosecute that litigation in conformity with 
the procedure of some particular state, it j will be 

bound bv the acts of its attornev as other liti- 
* » 

gants are when prosecuting or defending suits un¬ 
der such procedure. When such procedure recog¬ 
nizes the authority of the attorney, by vi|rtue of 
his office, to bind his client by admissions made in 
pleading, by stipulations as to forms of proof, by 
failure to object to testimony, by consenting to 
proceed before 11 jurors, by moving for oil agree¬ 
ing to a reference, precisely the same ru(e must 
be applied to the United States appearing by its 
District Attorney. We are therefore clearly of 
the opinion that the District Attorney had author¬ 
ity to bind the United States by indicating a desire 
to refer the pending action against Judson to ar¬ 
bitration and by expressing a choice as to the 
arbitrators.” 

‘ ‘ The rules, governing the construction and opera¬ 
tion of contracts generally, apply to contracts ^ntered 
into by the Government.” J. Homer Fritch, J[nc. v. 
United States , 236 U. S. 133, 134. j 
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“When the United States becomes a party liti¬ 
gant, it divests itself of sovereignty and stands as 
any ordinary suitor before the Court, and is bound 
by these rules (of practice). (Citations.) ” Kandle 
el al. v. United States, 4 Fed. 2nd, 183. 

To like effect are: 

United States v. San Jacinto Tin Co., 125 U. S. 
273; 

United States v. Conklin, 177 Fed. Rep., 55, 60; 

United States v. Board of Commissioners, 254 
Fed. Rep.,j570, 573; 

Folk v. United States, 233 Fed. Rep. 177, 191. 

It is of course true that the Government has the 
right to impose such terms and condition as it chooses 
as the basis upon which it may be sued, but it is equally 
true that no terms or conditions have been imposed in 
connection with proceedings before the Board, except 
and save only that the taxpayer shall file his petition 
within sixty days, the Commissioner and the taxpayer 
shalal be given notice and an opportunity to be heard, 
the Board shall sit as a whole in every case or else be 
divided into divisions by the chairman by whom each 
case heard by a division shall be assigned to it, that 
cases and motions therein shall be both heard and de- 

i 

cided, and that “the proceedings of the Board and its 
divisions shall be conducted in accordance with such 
rules of practice and procedure as the Board may pre¬ 
scribe.” All of these conditions will be fully met if 
the order appealed from be affirmed, but if reversed 
most of them, particularly the last, will be ignored and 
violated. 

That the United States is in no better position as a 
party defendant than as plaintiff is uniformly held. 
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Hall v . Wisconsin, 103 U. S. 5, 11, 

Los Angeles v . Los Angeles Gas Corporation , 
251 U. S. 32, T 

MitcJiel v. United States, 9 Pet. 711, 

The Pesaro, 277 Fed. 473, 

Sweet v . United States, 228 Fed. 421, 

J. Homer Fritch, Inc. v. United States j 236 U. 
S. 133, 

Folk v . United States, 233 Fed. 177. 
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